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INTRODUCTION

The 1974 amendments® to the National Labor Relations Act® extended
that Act’s coverage to all private health care institutions, including the non-

* B.S. (1965), United States Miliiary Academy; J.D. (1969}, Wake Forest Uni-
versity; LL.M. (1972), Columbia University. The author is associated with the firm of
Thompson, Hine and Flory in Cleveland, Ohio. He wishes 10 acknowledge his
gratitude for the thoughtful suggestions and the research materials provided by
Richard V. Whelan, Jr. of Thompson, Hine and Flory.

U Act of July 26, 1974, Pub. L. No. 93-360, 88 Stat. 395, amending 20 U.S.C.
§§ 151-68 (1973).

2 99 i.S.C. §§ 151-68 {1976). The original Act, commonly referred to as the
Wagner Act, was enacted in 1935. 49 Stat. 449. Prior 1o the 1974 amendments, the Act
h.irl been signiticantly amended by the Labor Management Relations Act of 1947, or

Taft-Hartley Act, ut. 1, ch. 120, 61 Swaw 136, 29 US.C. §§ 141-67, 171-97 (1971). and
by the Labor Managemeni Reporting and Disclosure Act of 1959, or Landrum Gritfin
Act, Pub. L. No. 86-257, 73 Stat. 519, 29 U.S.C. §§ 401-503 (1971). One of the 1974
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profit hospitals which previously had been specifically excluded from the
Act.* Health care institutions constitute a unique and complex industry,
employing at the time of the amendments’ passage necarly one and one-half
million * variously skilled and heretofore largely unorganized persons.?
Congress, aware of the considerable task with which the National Labor Rela-
tions Board would be confronted in determining appropriate bargaining units
for the industry,® expressed its intention that the Board give due considera-
tion to the prevention of a “proliferation” of collective bargaining units in
health care institutions.”  Since the passage of the amendments, a substantial
controversy has arisen over the manner in which the congressional concern
with “proliferation” should be treated.®  While a majority of the Board has
been willing to find as many as nine separate units to be appropriate,® one

amendments, Section 213, is an addiuon to the Labor Management Refations Act (29
US.C. § 183 (Supp. 1979).

? Discussions of the legislative and judicial histories of nen-profit hospitals
and the National Labor Relations Act may be found at SuscoMM. on LaBOR, SENATE
CoMM. 0N [LABOR aND PuBLIC WELFARE, LEGISLATIVE HISTORY OF THE COVERAGE OF
NonpPrOFIT HoserraLs UNDER THE NaTioxan Lasor ReELaTioNs Acr, 1974, 93rd
Cong.. 2d Sess. (Nov. 1974) 9-10, 104-12, 270-72, 372 [hereinafier cited as LECISLA-
Tive. History] and in Feheley, Amendments To The National Labor Relations Act; Health
Care Institutions, 36 Omo ST, L.]. 235, 238-40 (1975); Vernon, Labor Refations in the
Health Care Field Under the 1974 Amendments fo the National Labor Relations Act: An Over-
view and Analysis, 70 Nw. U. L. Rev. 202 (1975): VFord, The 1974 Health Care Amend-
ments to the National Labor Relations Act: Jurisdictional Standards and Appropriate Bargaining
Units, Ursax L.J. 351 (1977): Comment, National Labor Relations Act—History and In-
terpretation of the Health Care Amendments, 60 Marq. L. Rev. 921 (1977).

' LecisLaTive HisTory, supra note 3, at 10, 94, 272, 291. The heahb carc
industry currently employs approximately five million persons. FEDERAL MEDIATION
AND CoNcILIATION SERVICE, IMpacT OF THE HeaurH CARE AMENDMENTS 10 THE NLRA
ON COLLECTIVE BARGAINING IN THE HEavLTi CARE INDUSTRY 3 (1979) [hereinafier cited
as FMCS Stupyl].

> See, e.g.. Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M,
1030, 1041 (1978) (Penello, M., dissenting), enf"t denied, 608 F.2d 965, 102 L.R.R.M.,
2784 (3d Cir. 1979). '

W See, eg., Proposed Amendments to the National Labor Relations Act: Hearings on
H.R. 11357 Before a Subcomm. of the House Comm. on Education and Labor, 92 Cong. st &
2d Sess. 175 (1972): Hearings on H.R. 11357 Subcomm, of the Senate Comm. on Labor and
Public Welfare 92d Cong., 2d Sess. 34-5, 114-15, 158, 169-72, 238-39 (1972),

¥ 8ee text and note at note 16 infra.

# For a varicty of reasons, the pattern of bargaining units which is established
in health care institutions is of considerable significance to health care institutions,
their employees, the labor organizations which represent them and to the general pub-
lic. The numbers and 1ypes of units established can reasonably be expected 1o have an
impact upon the incidence of labor disputes in health care institutions, and thus upon
the interruption of the delivery of services by such institutions, the costs of health care
services, the administrative burden of managing health care institutions, the cffective-
ness of the organizational efforts of labor organizations and of their represemation of
employees, and the cffectiveness ol the collective bargaining process.

¥ See, eg., Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M.
LOBO (1978), enf"t dended, 608 F.2d 965, 102 LR.R.M, 2784 (3d Cir. 1979). The Board
has held that appropriate units may be comprised of registered nurses, physicians, all
other professionals. all wchnical employees, business oftfice clerical employees, either
powerhouse unit or maintenance department employees, all other service and main-
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member, John Penello, has argued vigorously that only six units should be
considered appropriate.'  The courts of appeals, meanwhile, have rebuked

tenance emplovees, i, 100 LLRRAM, ai 1035-37, and chauffeur-drivers. Michael Reese
Haospital and Medical (.unu 242 N.L.R.B. No. 50, 101 L.R.R.M. 11537 (1497). A ninth
separitte unit may exist at health care institntions that employ guards, since Section
Y} of the Act (29 US.Co § 159(b)(3) (1976)) requires a separate unit for guards. In
Peminsula Hospital Center, 219 N.L.R.B. 139, 90 L.RR.M. 1034 (1975), the Board
approved a separate unit for guards. The Board has departed from this pauern of
units when it has perceived unusual circumstances. See, e.g., Bay Medical Center, Inc.,
218 N.L.R.B. 620, 89 L.R.R.M. 1310 (1975) (licensed practical nurses excluded from
unit of technical employees because of separate bargaining history). Member Penello
has predicted thar the Board will find more units to be appropriate if it cominued to
apply the standards uilized to dae. Allegheny (_JCII(_I.II Hospital, 239 N.L.R.B. No.
Wi, 100 LLRR.M. 1030, 1046 (1978) (Penello. dissenting), enf't denied, 608 F.2d
G465, 102 LLR.R.M. 2784 (3d Cir. 1979). I is u_mu.nahlg that a second unit of physi-
cians comprised of inwerns. fellows and residents may be approved in the future. In
Physicians National House Staff Ass'n v, Murphy, 100 L.LR.R.M. 3055 (D.C. Cir. 1979),
the Court of Appeals for the District of Columbia overturned the Board's decision that
medical vesidents, interns and fellows are not “employees™ within the meaning of the
Act. However, the court has granted the Board's petition tor a rehearing of the case
andl has withdrawn ity carlier opinion. Dainy Lae. Rer, No. 112, (BNA) A-14 (June 8,
L479). Member Fanning believes such housestat! 1o be “employees™ and would find
appropriate a separate unit compnrised of such persons. Cedars-Sinai Medical Center,
223 N.L.R.B. 251, 259 n.20, 91 L.R.R.M. 1398, 1406, n.29 (1976} (F(mning M., dis-
senting). A bill (H.R. 2222) requiring that such housestalt be deemed “emplovees”
under the Act was recently defeated by a vote of the House, Daiy Las, Rer. No. 231,
(BNA)Y A4 (Nov. 29, I‘H‘i}

10 See, e.p.. Allegheny General Hospital, 259 N.L.R.B. No. 104, 100 L.R.R.M.
10360, 1046 (1978) (Penello, M., dissenting), enft dended, 608 F.2d 965, 102 L.LR.R.M.
27849 (3d Cir. 1979). According to Member Penello, the only appropriate burgaining
units in hospitals are composed of registered nurses, all other professional employees,
business office clerical emplovees, craft maintenance or powerhouse units in rare cases,
and all other nonprofessional employees. fd. Member Penello would also recognize the
requirements of § 9(b) regarding separate units of guards. Former Board Members
Kennedy and Walther also disagreed with certaim aspects of the majority’s approach.
See, e.g., Mercy Hospitals of Sd(ldl]lLIll() Inc., 217 N.L.R.B. 763, 773-74, 89 L.R.R.M.
L097. 1106-07 (1975) {Kennedy, . dissenting in part), enf't denied in }mr! in a con-
nected proceeding, 589 F.2d 9()8 ‘)R L.R.R.M. 2800 (9th Cir, 1978): St. Catherine's
Hospital, 217 N.L.R.B. 787, 790-91. 8% L.R.R.M. 1070, 1075 (1975) (Kcnnc(!}'. M.,
dissenting): Ohio Valley Hospital Ass'n, 230 N.L.R.B. 604, 606-08, 95 L.R.R.AL 1430,
1433-34 (1977) (Walther, M., dissenting). Labor organizations generally have urged the
creation of more separate bargaining units than have health care employers. Narrow
units usually increase the success of orguanization efforts and decrease conflict within
unit membership during collective bargaining. However, during oral arguments con-
ducted by the Board in 1975 concerning six leading health care bargaining unit cases,
iwo prominent health care labor organizations supported approval of a very limited
number of separate units,

The American Federation of State, County and Municipal Emplovees asserted that
as a general proposition units comprised of four separate groups of employvees should
be deemed appropriate: professional employees, technical employees, office clerical
employees, and service and mamtenance employees. Newington Children’s Hospital,
etal, 217 NLRB. 793, 89 LRRM. 1108, Oral Argument (Jan. 27, 1975), Record at
56. The Service Employees International Union argued that generally three separate
units should be approved by the Board—units comprised of all professional
employees, all non-professional emplovees, and all office clerical employees. d. Record
at 84, 86, 89.
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the Board for being inconsistent and erratic in making bargaining unit de-
terminations.!!

This article will review the legislative history of the 1974 amendments as
it relates to the establishment of bargaining units. Significant congressional
expressions will be identified and specific issues which may affect these con-
gressional expressions and actions will be considered. Implementation of con-
gressional intent by the National Labor Relations Board in determining ser-
vice and maintenance units, business office clerical units, technical employee
units, registered nurse and physician units, maintenance department units,
and powerhouse and chauffeur-driver units will be examined.’? Where ap-
propriate, alternative approaches will be suggested.

11 See St. Vincent's Hospital v. NLRB, 567 F.2d 588, 592-93 1.6, 97 L.R.R.M.
21149, 2123 n.6 (3d Cir. 1977) (Board’s implementations of congressional policy incon-
sistent); The Long Island College Hospital v. NLRB, 566 F.2d B33, 844, 96 L.R.R.M.
3119, 3127 (2d Cir. 1977), cert. denied, 435 U.S. 996 (1978) (Board's non-proliferation
decisions in a state of “disarray™); NLRB v. West Suburban Hospital, 570 F.2d 213,
216, 97 L.R.R.M. 2929, 2932 (7th Cir. 1978) (Board “embarked upon an erratic course
in making bargaining unit determinations”); and NLRB v. St. Francis Hospital of
Lynwood, 601 F.2d 404, 414, 101 L.R.R.M. 2943, 2950 (9th Cir. 1979) (Board’s estab-
lishment of irrebuttable presumption of appropriateness of separate units of registered
nurses contravenes congressional admonition).

Section 9(b) of the National Labor Relations Act confers upon the Board the
power to designate appropriate bargaining units. However, Section 9{b) prescribes no
precise rule for the establishment of most bargaining units and thus, of necessity, the
Board has been accorded a large measure of discretion in this regard and its decisions
are rarely disturbed. Ford Motor Co. v. NLRB, 99 S, Ct. 1842, 1848 (1979); South
Prairie Constr. Co. v. Intl Union of Operating Enginecers. 425 U.S. 800, 805 (1976);
Packard Motor Car v. NLRB, 330 U.S. 485, 491 (1947); NLRB v. Mercy Hospitals of
Sacramento, 589 F.2d 968, 48 L.R.R.M. 2800 (9th Cir. 1978). Nevertheless, it remains
the responsibility of the courts 1o insure that the Board's exercise of discretion is not
so unreasonable and arbitrary as 10 exceed its powers. Ford Motor Co. v. NLRB, 99
S. Croat 184%; Allicd Chemical & Alkali Workers v. Pittshurgh Plate Glass Co., 404 U.S.
157, 171-72 (1971); Packard Motor Car Co. v. NLRB, 330 U.S. 485, 491 {1947); NLRB
v. Pinkerton's, Inc., 428 F.2d 479, 481, 74 L.R.R.M. 2355, 2356 (6th Cir. 1969); NLRB
v. Mercy Hospitals Order of Sacratnento, 589 F.2d 968, 973, 98 [..R.R.M. 2800, 2803
(9th Cir. 1978); NLRB v, Wolverine World Wide, inc., 477 F.2d 969, 971. 83 L.R.R.M.
2309, 2310 (6th Cir. 1973); NLRB v. Delaware-New Jersey Ferry Co., 128 F.2d 130,
136-37, 10 L.R.R.M. 611, 617 (3d Cir. 1941}, The discretion which the board exercises
must be that accorded by Congress. NLRB v, Metropolitan Life Ins. Co., 380 U.S. 488,
443 (1965); Phelps Dodge Corp. v. NLRB, 313 U.S, 177, 197 (1941). Moreover, the
Court of Appeals for the Third Circuit has satd that the Board's insistence upon the
establishment of separate maintenance units, contrary to the court's interpretation of
the Act, is tantamount to operation “outside the law™ by the Board. Allegheny General
Hospital v. NLRB, 608 F.2d 963, 970, 102 L.R.R.M. 2784, 2789 (3d Cir, 1979); NLRB
v. Mercy Hospital Ass'n, 606 F.2d 22, 26 n.2,102 L.R.R.M. 2259, 226! n.2 (2d Cir.
1979).

'* The examination of “cungressional intent” contained in the following pages
has not been undertaken without apprehension. Two distinguished authors have as-
serted that American courts have no intelligible and consistendy applied theory of
statutory interpretation. H. Hart & A. Sacks, THE LeEGaL Process: Basic PROBLEMS IN
THE MAKING AND APPLICATION OF Law 120] (Tentative Ed. 1958) (hereinafter cited as
Harr & Sacks]. A nearly overwhelming majority of judicial opinions dealing with stat-
utory interpretation focuses upon the “intent of the legislature” as the applicable test
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I. ConGressioNaL INTENT CONCERNING HEALTH CARE INSTITUTION
BARGAINING UNITS

A, Significant Congressional Expressions

p oA

In enacting the 1974 amendments, Congress sought to satisfy “iwin objec-
tives”: extension of the rights guaranteed by the National Labor Relations Act
to nonprofit hospital employees and provision of adequaie safeguards for pa-
tients against the disruption of health care services by labor disputes.’® It was
hoped that extension of the Act to health care employees would eliminate the
need for recognitional strikes and thus reduce potential disruptions of patient
care.' Congress was also concerned that a large number of bargaining units

or criterion. 2A D. SaNDs, STATUTES AND STATUTORY CoNSTRUCTION § 45.05 {(41h ed.
1973) [hereinafter cited as Sanps]. However, the question of whether legislative intent
is a valid concept for use in deciding issues of stawutory interpretation has been a
classic subject of debate. Id. § 45.06. It has been argued that the idea of a legislative
intent should be regarded as nothing more than a fiction since the chances that several
hundred legislators will possess the same perceptions and intentions are inlinitesimally
small, fdd, § 45.06. Some Justices have suggesied that courts should inquire what the
statute means. fd. § 45.07. This alternative approach focuses upon the manner in
which a statute is understood by persons other than members of the legislature, id.,
and its application is reflected in opinions which recite the premise that intention must
be determined primarily from the language of the statute uself and which express
preference tor “common”, “ordinary” and “normal” meanings of words. Id. § 45.08.
For every maxim ol consiruction there is almost alwavs an opposite, Harr & Sacks at
1221, and no single canon can give a certaim and unerring answer 1o the question of
legisiative intent, Sanps § 45.05, at 16. The question of legislative meaning involves
"questions of judgment oo subtle for articulation,” id., and when an effort is made 1o
formulate a sound and workable theory, the most that can be hoped for is that the
theory will have some foundation in experience and the best practice ot the wisest
judges and that it is calculated to serve the ulimate purposes of law. Harr & Sacks at
1201,

13 See LEGISLATIVE HISTORY, supra note 3, at 256-57, 120 Coxa, Rec. 13560
(May 7. 1974} (Remarks ol Sen. Humphrey). A general discussion of the legislative
history of the 1974 amendments may be tound in Feheley., Amendments To The National
Labor Relations Act: Health Care Institutions, 36 OHio Sr. 1], 235 (1975).

" LeGisLATIVE HISTORY, supra note 3, at 10, 120 Cone. Rec. 12944 (May 2,
1974). Because of its concern with the disruption of health care services likely to be
caused by work stoppages, Congress amended Section 8(d) of the Act o provide that
where collective bargaining involves employees of a health care institution, carlier
notice of the termination or modification of a collective bargatning agreement than is
required in other industries must be given to the other party and 1o the Federal Medi-
ation and Conciliation Service. See 29 U.S.C.A. § 158(d) (Supp. 1979). Also, the health
care institution and labor organization must participate in all meetings undertazken by
the Service. 29 U.S.C.A. § 158(d) (Supp. 1979). A labor organization must give a
F3-day writien notice o the health care msttution and to the Service belore engaging
in picketing, strikes or other concerted refusals to work. 29 U.S.C.A. § 158(g) (Supp.
1979). Under certain conditions, the Director of the Service may appoint an impartial
Board of Inquiry to investigate and make reports concerning disputes. 29 U.S.C.A. §
183 (1978). Thus far, bargaining in health care institutions has nonetheless often been
conducted on an “eleventh hour” basis and in an aumosphere of crisis. FMCS Stupy,
supra note 4, at 434-35. Strikes have occurred in health care institutions with a fre-
guency and duration similar to that experienced in other indusiries. fd. ar 322, 324,
438. However, this may be due in considerable part o the large number of first con-
tract bargaining situations being experienced in the health care industry. fd. at 438.
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might lead to disruptions in patient care.'® To meet this concern, Congress
expressed its desire that “proliferation” of bargaining units in health care in-
stitutions be avoided. The reports of both the Senate and House committees
to which the amending bills were referred stated in identical words Congress's
directive to the Board in this regard:

Due consideration should be given by the Board to preventing
proliferation of bargaining units in the health care industry. In this
connection, the Committee notes with approval the recent Board de-
cisions in Four Seasons Nwsing Center, 208 NLRB No. 50, 85 LRRM
1093 (1974), and Woeodland Park Hospital, 205 NLRB No. 144, 84
LRRM 1075 (1973), as well as the trend toward broader units enun-
ciated mn Extendicare of West Virginia, 204 NLRB No. 170, 83 LRRM
1242 (1973).!

' By our reference to Extendicare, we do not necessarily approve all of the
holdings of that decision.'*

Few congressmen made statements which clanfy the expression of the House
and Senate committees.'”  Senator Taft, a co-manager of the Senate bill and a
major figurc in the enactment of the amending legislation,'® explained that
the commiutee language represented a compromise between the approach
which he had favored, which would have set a statutory limit of four bargain-
ing units in a health care institution, and mere extension of the Act’s coverage
to nonprofit hospitals without any congressional expression of concern re-
garding the number of bargaining units.*?

According to Senator Taft, resolution of the bargaining unit problem was
one of the “central issues” involved in the passage of the 1974 amend-
ments.*  He explained that his concern about bargaiming unit proliferation
had been inspired by the potential number of separate bargaining units rep-
resented by the diverse professional interests and job classifications in the
health care indusiry®'  The creation of a "multplicity” of bargaining units

% See LEGISLATIVE HisToRrY, supra note 3. ac 114, 120 Cone. Rec. 12044 (May
2. 1974): Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1038
(1978) (Pencllo, M., dissenting). enf’t denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Cir.
1979).

' LecistaTive HISTORY, supra note 3, at 12, 120 Conc. Rec. 11622 (April 24,
1974} (Senate Committee on Labor and Public Welfare), 274-75, 120 Coxc. Rec.
11622 (April 24, 1974}, (House Committee on Education and Labor).

' Much of the ground work of the 1974 legislation was faid outside the cham-
bers of Congress in negotiations among representatives of Congress and health care
industry management and labor, See LEGistaTive HisToRry, supra note 3, at 91, 98,
103, 120 Conc. Rec. 12943-44 (May 2, 1074).

' See, e.g., Lecistarive HisTory. supra note 3. at 113, 361, 369-70, 120 Cone.
Rec. 12944 (May 2, 1974). It is fair o characterize Senator Taft as the author of the
1974 amendments since they are waken primarily from his earlier proposals which were
contained in 8, 2292 and S$. 3088. Sce 1ext accompanying notes 81-90 infra.

Wod, at 114, 120 Coxc. Rec. 12944 (May 2, 1974). See text accompanying
note 116 infra.

20 Id, at 255, 120 Cone. Rec. 13554 (May 7, 1974).

Ao ac 113-14, 120 Coxc, Rec. 12944-45 (May 2, 1974),
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would cause administrative problems such as jurisdictional disputes, work
stoppages, and increased costs of care due to wage competition between
units.?*  Senator Taft stated that he could not “stress enough” the importance
of exercising great caution in deciding health care institution bargaining unit
cases,*

Senator Williams introduced the amending bill in the Senate ** and served
as Chairman of the Committee on Labor and Public Welfare ** which re-
ported the Senate version of the bill. On the day on which the Senate adopted
the report of the Conference Committee concerning the bill, Senator Willtams
addressed himself to the subject of bargaining unit fragmentation.?® The
emphasis of his statement was somewhat different from that of Senator
Taft.?”™ Senator Williams expressed the opinion that while the National Labor
Relations Board had generally tended to avoid the unnecessary proliferation
of bargaining units, some circumstances, particularly a certain history of bar-
gaining or a “notable disparity of interests,” require the recognition of a
number of separate units.?® Thus, according to Senator Williams, while the
Board should give due consideration to the Committee’s admonition to avoid
undue proliferation, Congress did not, within this framework, intend to pre-
clude the Board from exercising its expertise in determining appropriate bar-
gaining units.*®

Seven days after the House adopted the Conference Report, Con-
gressman Ashbrook submiued a joint statement® on behalf of himself and
Congressman Thompson, the cosponsors*' of the amending bill in the House.

2 Id.

B3 1d at 114, 120 Conc. Rec. 12945, See Appendix A for the full text of
Senator Taft's remarks of May 2nd and 7th, 1974,

2 0d a1, 120 Conc. Rec. 7383 (March 20, 1974).

B OId ar 361, 365, 120 Conc. Rec. 9145, 13561 (April 2, May 7, 1974).

6 Id. at 36%, 120 Conc. Rec. 22575 (July 10, 1974).

27 Senator Williams responded to an address delivered by the General Counsel
ol the NLRB on june 13, 1974, Daily Lab. Rep. No. 115 (BNA) D-1 (June 13, 1974)
and to Senator Taft’s remarks on May 7, 1974, LecisLarive History, supra note 3, at
362, 120 Conc. Rec. 13559 (May 7, 1974). Senator Williams considered the General
Counsel's address and Senator Taft's remarks to be inconsistent with the intent of the
Senate Commiittee on Labor and Public Welfare. LEGisLaTive HisTory, supra note 3, at
362, 120 Conc. Rec. 22575 (July 10, 1974).

¢ Id. at 363, 120 Conc. Rec. 22576 (July 10, 1974).

# Id. Sce Appendix B, for the full text of Senator Willlams’s remarks of July
10, 1974,

It is worth noting that Senator Williams and other congressmen—including
Senator Taft—referred in their remarks to “undue proliferation™ rather than simply
to the “proliferation” condemned in the Senate and House committee statements. To
the extent that these references constitute a more expansive proscription, the state-
ments of the committees must be accorded controlling torce. See authoriies cited in
note 64 infra.

- LecisLarTive History, supra note 3, at 409, 120 Coxc. Rec. E. 4849 (daily
e July 18, 1974), 120 Coxa, Rec. 22848-49 (July 11, 1974). While Congressman
Ashbrook’s remarks were made on July 18, they were inserted into the Congressional
Record, so that they appear to have been made on july 1.

U LecisLaTive HisTory, supre note 3, at 266, 288, 290, 409, 120 Cona. Rec.
16899, 22948 (May 30, July L1, 1974).
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Congressman Ashbrook explained that while he and Congressman Thompson
generally associated themselves with the remarks of Senator Williams concern-
ing a number of aspects of the legislation, their joint statement was necessary
to insure that Senator Williams's remarks would not be misinterpreted.?
While the joint statement did not deal with the subject of bargaining units,
Congressman Ashbrook’s additional “personal comment” did. Congressman
Ashbrook noted that while the Board had, as indicated by the cases cited in
the committee report, “acted at its discretion” in an acceptable manner in the
past 1n deciding unit cases, the Board should be cognizant of Congress’s con-
cern for patient care and employee rights when deciding unit questions in
health care institutions.®?

Eleven days after the House had adopted the Conference Report, Con-
gressman Thompson inserted a statement in the record concerning the bar-
gaining unit issue.*® Congressman Thompson noted that the House commit-
tee, by stressing its concern about undue proliferation of bargaining units,
had not intended 1o preclude the Board from cenifying “traditional craft and
departmental units such as stationary engineers in the health care field."” 35

The statements summarized in the preceding paragraphs demonstrate
that Congress felt and expressed a strong desire that a “proliferation” of bar-
gaining units in health care institutions be avoided. However, as is also appar-
ent from the preceding summaries, the expressions of concern by the Senate
and House committees and by individual congressmen are too general to
translate readily into a precise formula which is useful for deciding unit cases.
Some assistance in determining just what Congress meant by its reference to
an undesirable “proliferation” of bargaining units can be gained by examining
several issues which have since arisen in the course of litigation.

B. Issues Raised Concerning Congressional Expressions and Actions
1. Which Statements May Be Considered

There is some disagreement with respect to whether all of the comments
referred to above may be considered in making an assessment of congres-
sional intent. The Supreme Court has stated that remarks of legislators made
after the passage of legislation cannot serve to change the legislative intent
which was expressed before the passage of the legislation.®  Post-passage re-

Y 1d. at 409, 120 Coxg. Rec. 22048 (July 11, 1974).
W ld. at 411 120 Coxe. Rec. 22949 (July 11, 1974). See Appendix C for the
full text of Congressman Ashbrook’s remarks.
. ™ LecistaTive History. supra note 3, at 411, 120 Conc. Rec. E. 4899 (daily
ed. July 22, 1974), 120 Coxc. Rec. 22948 (July 11, 1974).
¥ Id. See Appendix D for the full text of Congressman Thompson's remarks.
While Congressman Thompson’s remarks were made on july 22, they were inserted
into the Congressional Record so that they appear to have been made on July 11
3 United States v. Mauro, 436 U.S. 340, 367-68 (1977) {Burger. C.J. and
Rehnquist, ].. dissenting); Regional Rail Reorganization Act Cases, 419 U.S, 102, 182
(1974): Fogarty v. United States, 340 U.S. 8, 13-14 (1950): United States v. United
Mine Workers, 330 U.S. 258, 282 (1947). See United States v. Wise, 370 U.S. 405, 411,
414 (1962); Gemsco, Inc. v. Walling, 324 1U.S. 244, 265 (1945). The Court has also
stated that the “views ol a subsequent Congress form a hazardous basts for inferring
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marks of legislators must be deemed to be only the personal views of the
legislators who made them.?” Such a policy appears justified for several
reasons, Comments made by congressmen after the passage of legislation can-
not possibly have influenced either the course of the legislative proceedings or
the voting by legislators. Post-passage comments may be made after the pur-
poses and issues which shaped the legislation have faded in the mind of the
speaker and from the public eye. Also, such comments are likely to be made
at times and under circumstances that render unlikely or impossible the re-
sponses, including refutation, which might have followed if they had been
uttered prior to passage of the legislation. Finally, post-passage remarks are
often made at times when the speaker is strongly tempted to tailor his com-
ments to new issues which may not have been foreseen clearly, if at all, at the
time of passage.

NLRB Member Penello has argued that Congressman Thompson's com-
ments fall into the category of post-passage remarks and should not be consid-

the intent of an earlier one.” Waterman Steamship Corp. v, United States, 381 U.S.
252, 269 (1965); quoting United States v. Price, 361 U.5. 304, 313 (1960); United
States v. Philadelphia National Bank, 374 U.S. 321, 348-49 (1963).

1n Penn Mutual Co. v. Lederer, 252 U.S. 523, 538 (1920), the Court said that no
assistance couid possibly be derived from the legislative history of an act passed almost
six years after the act in question. Among the decisions in which lower courts have
declined 1o accord weight to post-passage remarks are Volkswagen of America v.
United States, 340 F. Supp. 982, 988-89 (Cust. Ct. Ist Div. 1972), aff d. 494 F.2d 703
(C.C.P.A. 1974); De La Salle Institute v. United States, 148 F. Supp. 792, 800 (E.D. Pa.
1957), aff 'd, 252 F.2d 456 (3d Cir. 1957); State Wholesale Grocers v. Great Atlantc &
Pacific Tea Co., 154 F. Supp. 471, 485 (N.D. Ill. 1957), rev'd on other grounds, 258 F.2d
831 (7th Cir. 1959), cert. denied, 358 U.S. 947 (1959).

37 United States v. Mauro, 436 U.S. 340, 367-68 (1977) (Burger, C.J., and Rehn-

quist, J.. dissenting); Regional Rail Reorganization Act Cases, 419 U.S. 102, 132
(1974); National Woodwork Mfr.s Ass'm v. NLRB, 386 U.S. 612, 639 n.34 (1967). On
one occasion, the Court did say that a statement which was made some five years after
the passage of an act and which was made by the same committee which had reported
the act in question was “virtually conclusive as to the significance of the Act.” Sioux
Tribe of Indians v. United States, 316 U.S. 317, 329-30 (1942). See also United States v.
E.I. DuPont de Nemours & Co., 353 U.S. 586, 590 (1957). In Talley v. Mathews, 550
F.2d 911, 920 (4th Cir. 1977); the Court of Appeals for the Fourth Circuit relied upon
Sioux Tribe in deeming certain post-passage statements to be “persuasive authority.”
Other decisions in which lower courts have considered post-passage remarks are Gen-
eral Service Employees Union Local No. 73 v. NLRB, 578 F.2d 361, 367-68, 97
L.R.R.M. 2006, 2910 (D.C. Cir. 1978); United States v. Papercraft Corp., 540 F.2d
131, 140 n.16 (3d Cir. 1976) (post-passage views bolstered pre-passage intent); and
Allstate Insur, Co. v. Lanier, 242 F.Supp. 73, 87 (E.D.N.C. 1965), affd. 361 F.2d 870
(4th Cir. 1966), cert. denied, 385 U.S. 930 (1966). The Supreme Court has stated that
legislation which declares the intent of an earlier statute is entitled to significant weight
in interpreting the earlier statute. NLRB v. Bell Aerospace Co., 416 U.S. 267, 275
(1974): Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 380-81 (1969); FHA v. The
Darlington, inc., 358 U.S. 84, 90 (1958); United States v. Stafoff, 260 U.S. 477, 480
(1928); Stockdale v. Insurance Companies, 87 U.S. (20 Wall.) 323, 331 (1873); United
States v. Freeman, 44 U.S. 548 (3 How. 556), 550-51 (564-65) (1844). But see Rainwater
v. United States, 356 U.S. 590, 593 (1958); Levindale Lead and Zinc Mining Co. v,
Coleman, 241 U.S. 432, 439 (1916); Ogden v. Blackledge. 6 U.S. (2 Cranch) 272,
276-77 (1804).
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ered.’  The Board majority,” however, and perhaps one court of ap-
peals,*® disagree. At least one commentator?! and several interested parties #
also have argued that Senator Williams's comments should be classified as
post-passage. Existing legal precedent provides little guidance in resolving this
controversy since the statements subjected to scrutiny in many previously re-
ported cases were made long after passage of the legslation in question.*? In
contrast, all of the significant remarks relating to bargaining unit proliferation
were made in close proximity to the time of passage. A brief summary of the
1974 legislative proceedings provides a useful view of the context in which
those remarks were made.

On April 2, 1974, the Senate Committec on Labor and Public Welfare
issucd its report on S. 3203—the Senate version of the amending legisla-
tion.**  This report contained the admonition against bargaining unit pro-
liferation which has appeared above** On May 2 and 7, 1974, Senator Taft
made his statements concerning the bargaining units issue.** On May 7,
1974, 8. 3203 was passed by the Senate.*” H.R. 18678, the House version of
this legislation, was reported by the Committee on Education and Labor on
May 20, 1974.4%  This report contained the admonition concerning the pro-
liferation of bargaining units; H.R. 13678 was passed by the House on May
30, 1974.4°

H.R. 13678 us passed was identical to S. 3203, with the exception of two
new scctions which were not related to the bargaining units question.® The
Conference Report containing a proposed resolution of the issues created by
the addition of these two sections was submitted in the House on July 3,

™ Allegheny Generat Hospital. 239 N.L.R.B. No. 104. 100 L.R.R.M. 1030,
1039 (1978) (Pencllo, M., dissenting), enf"t denied, 608 F.2d 965, 102 L.R.R.M. 278,
(3d Cir. 1979).

WoId, at 1038 n.21,

** The Long Island College Hospital v. NLRB, 566 F.2d 833, 838 n.2, 96
LRR.M. 3114, 3122 n.2 (2d Cir. 1977), cert. denied, 435 U.S. 996 (1978).

' Emanuel, Hospital Bargaining Unit Decisions, in LaBor RELaTIONS Law PROB-
LEMS IN HospITals AND THE Heavrn Care INpusTRY at 187, 202-03 (A. Knapp ed.
1977) [hereinafter cited as Emanuel].

2 Brief for the American, California and Ohio Hospital Associations as Amici
Curiae at 6-9, Allegheny General Hospital v. NLRB, Case Nos. 77-2090, 79-1085 (3d
Gir. 1979).

¥ See, e.g., United States v. Wise, 370 U.S. 405, 411, 414 (1962): Fogarty v.
United States, 340 U.S. 8, 13-14 (1950).

' LecisLarive HisTory, supra note 8. at 8, 120 Coxc. Rec. 9145 (April 2.
1974).

** See text at note 16 supra.

* See Appendix A,

" LEGIsLATIVE HiIsTORY, supra note 3, at 258, 264, 120 Cong. Rec, 13561
(May 7, 1974).

¥ Id. at 269, 120 Cone. Rec. 15660 (May 20, 1974).

¥ Id. at 338, 120 Coxc. Rec. 16916 (May 30, 1974).

* Id. at 348.49, 355-56, 120 Conc. Rec. 16016 (May 30, 1974). One section
provided that employces who objected on religivus grounds to joining labor organiza-
tions or to supporting them financially would not be required 1o do so as a condition
of employment; the other section called for the appointment of a board of inquiry to
investigate and report upon labor disputes in certain instances.
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1974;5! five days later, the Report was submitted in the Senate.’2 The Senate
adopted the Conference Report on July 10, 1974.5%  On that same day
Senator Williams made his remarks concerning the bargaining units issues.™*
The Conference Report was approved by the House on July 11, 1974,% but
members were granted five legislative days within which to revise and extend
their remarks on the Report.®®  On the fifth legislative day, July 18, 1974,
Congressman Ashbrook inserted his remarks concerning bargaining units.®”
Congressman Thompson inserted his remarks four days later on July 22,
1974 58

The language of the 1974 amendments themselves contained no mention
of the bargaining units issue.* Thus, the statement concerning bargaining
unit proliferation contained in the House and Senate committee reports which
referred the amending bills to their respective bodies constitutes the first and,
undoubtedly, the most significant expression of congressional will concerning
the issue. The amending bills and the committee reports which accompanied
them were the products of negotiation and careful tailoring by representatives
of labor, management, and Congress.®® Both Senator Taft and Senator Wil-
liams indicated that the committee reports reflected the intent of Congress.®!
Neither the Board, nor any court of appeal, nor any party to pertinent litiga-
tion has questioned the significance of the language contained in the commit-
tee reports with respect 1o bargaining unit proliferation.

All of the remarks made by congressmen concerning bargaining units
were made subsequent to the issuance of the committee reports and neither
Congress as a whole nor any of its committees thercafter made further state-
ments concerning the issue. In this sense at least, all of the individual remarks
could be termed “post-passage.” Until the amending bills were passed in the
Scnate and House, however, additional legislative action relating to bargaining
units was at least a possibility.®* Senator Taft's remarks were the only sig-

U ar 344-45, 120 Conc. Rec. 22130 (July 3, 1974).
3 Id. at 351-52, 120 Coxc. Rec. 22232 (July 8, 1074).
B Id. at 384, 120 Conc, Rec., 225383 (July 10, 1974}
See Appendix B.

3% LEGISLATIVE HisToRry, supra note 3, at 408, 120 Conc. REC. 22949-50 (July
1, 1974).

3120 Conc. Rec. 22950 (1974).

°T See Appendix C. Also reported at 120 Cone. Rec. E. 4850 (daily cd. July
18, 1974). The remarks arc inserted at 120 Conc. Rec. 22449 (July 11, 1974).

** Sce Appendix D. The remarks are inserted at 120 Conc. Rec. 22949 (July
11, 1974),

3 See LEGISLATIVE HISTORY, supra note 3, au 412-14, Act of July 26, 1974, Pub.
L. No. 93-360, 88 Stat. 395 (1974). .

60 Id. at 98, 112-13, 120 Conc. Rec. 12944 (May 2, 1974).

“11d. at 256, 361, 120 Covnc. Rec. 13560, 9145 (May 7, 1974),

“ Numerous amendments to the reported bills were introduced prior to pas-
sage of the bills. See, e.g., LeGisLaTive HisToRY, supra note 3, at 55-63 (Amdt. No.
1143 providing for trial of unfair labor practice cases in federal district courts); 69
(Amdt No. 1213 prohibiting restriction of membership in labor organizations on ac-
count of race, color, religion, sex or national origin); 72-76, 120 Cone. Rec. 13543 (May
7, 1874) (Amdt. No. 1215 providing for amendments 1 the Occupational Safety and
Health Act of 1970): and 78-84 (Amdt. Nos. 1218 and 1240 concerning strike votes).
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nificant comments made by a congressman concerning the bargaining units
issue subsequent to the issuance of the committee report but prior to passage
by either the Senate or the House of amending legislation. Following the pas-
sage of amending bills by the Senate and the House—particularly after the
passage by the House of H.R. 13678—it became clear that the bargaining
unit issue was no longer open. Since the bill passed by the House on May 30,
1974 was identical to that passed by the Senate except for two sections having
nothing to do with the proliferation of bargaining units, the Conference
Committee appointed thereafter did not consider the bargaining units issue.
All comments concerning the proliferation of bargaining units which were
made in the course of or subsequent to consideration of the Conference
Committee’s Report were therefore made after the issue had been effectively
resolved and when the course of the proceedings and the votes of the mem-
bers of Congress could not have been affected.®® As a result, member who
may have disagreed with the comments of Senator Williams, Congressman
Ashbrook, or Congressman Thompson concerning the bargaining units issue
may have deemed any dissenting response to be unnecessary. In light of these
facts it can be argued with considerable force that the comments of Senator
Williams, Congressman Ashbrook, and Congressman Thompson should be
considered “post-passage” and not indicative of true congressional intent.

On the other hand, it can be argued with at least some persuasiveness
that such a label should not be applied to the comments of Senator Williams
or Congressman Ashbrook. Both made their remarks at a time when future
issues were no more clearly in view than when the committee reports were
issued and the comments of Senator Taft were made. Senator Williams and
Congressman Ashbrook were thus in no better position to shape their com-
ments to fit anticipated issues than Senator Taft had been. Also, Senator Wil-
liams and Congressman Ashbrook made their statements at a time when the
subject matter of the health care amendments was, presumably at least, still in
the minds of some congressmen. As a result, general comment on the subject
of health care bargaining units should not have been totally unexpected. Con-
gressman Ashbrook’s remarks were inserted on the last permissible day for
comments “on the conference report,” but every congressman had reason to
know of such cut-off date and had an opportunity to avail himself of it in the
same manner as did Congressman Ashbrook.

In any event, the remarks of Senator Williams and Congressman
Ashbrook are not clearly inconsistent with the statements in the committee
reports and with the remarks of Senator Taft. Certainly Senator Williams's
remarks are different in tone from those of Senator Taft, and, as previously

%3 Theoretically, a failure by one of the houses to adopt the Conference Re-
port could have led to the collapse of the entire legislative effort, but there is no
reason fo believe that this was ever a real possibility. As specifically menttoned in the
legislative history, the debates during the time in question were conducted to consider
the Conference Report. LEGISLATIVE HisTORY, supra note 3, at 358, 385, 120 Cone.
Rec. 22574, 22941 (July 10. 11, 1974). Also, the period for extension of remarks dur-
ing which Congressman Ashbrook made his comments on the bargaining unit issue

was reserved for “remarks on the conference report just agreed to.” 120 Conc. REc.
22050 (1974).
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indicated,* were apparently directed to what he viewed as an imperfect ex-
pression of congressional will by Senator Taft on bargaining units and other
issues. Nevertheless, Senator Williams’s comments concerning bargaining units
are very general and may be interpreted consistently with those of Senator
Taft.®* The July 24 comments of Congressman Thompson, however, are
“post-passage.” Mr. Thompson's remarks were not made within the extension
which he himself had requested for the addition of comments by any mem-
bers of the House.*® Thus there was no reason whatsoever for members of
Congress who may have disagreed with his interpretation of committee state-
ments concerning bargaining unit proliferation to believe that response was
necessary.’” Legislative actions which might have been inspired or votes
which might have been changed by timely comments could have been in no
way affected.

Congressman Thompson's statement concerning craft and departmental
units %% is plainly contrary to the intent expressed in the committee reports
and in Senator Taft’s statements of May 2 and 7, 1974.%° While the commit-

84 See text and notes at notes 26-29 supra.

8 Senator Williams said that within the framework of the congressional ad-
monition the Board would not be precluded from exercising its experience and know!-
edge in deciding unit cases (see Appendix B); Senator Taft also acknowledged that the
Board had been left with some flexibility in determining appropriate bargaining units.
See Appendix A. Se¢e NLRB v. 5t. Francis Hospital of Lynwood, 601 F.2d 404, 415,
101 L.R.R.M. 2943, 2951 (9th Cir. 1979). See also text accompanying note 193 infra.
In some clearly “post-passage” remarks made in 1977, Senator Taft appears to have
confirmed the view suggested above regarding his and Senator Williams's 1974 com-
ments:

While there may have been different emphases by Senator Williams, my-
self, and others on the respective degrees of concern for the dangers of
non-proliferation, as compared to propriety, size, and historical and comity
considerations, we certainly intended to limit unit numbers to a mmmimum
feasible number after applying our respective standards.
Taft, Is Congressional Intent Being Realized, Or Are Significant Changes Needed? in LAaBoRr
ReLaTiONS Law PROBLEMS IN HospPiTaLS AND THE HEALTH CARE INDUSTRY at 135 (A.
Knapp ed. 1977) {hereinafier cited as Talft],

66 120 Coxc. Rec. 22950 (July 11, 1974).

#? The Subcommittee on Labor of the Senate Committee on Labor and Public
Welfare, which prepared the legislative history of the 1974 amendments, omiued any
reference to the July 22, 1974 remarks of Congressman Thompson. See LEGISLATIVE
History, supra note 3. This conspicuous absence indicates that the Subcommirttee,
which was chaired by Senator Williams, did not consider these remarks to be a part of
the legislative history of the amendments. In Allegheny General Hospital, 239
N.L.R.B. No. 104, 100 L.R.R.M. 1030 (1978), enft denied, 608 F.2d 965, 102 L.R.R.M.
2784 (3d Cir. 1979), both the Board majority and dissenting Member Penello labelled
Thompson’s remarks “post-passage.” 100 L.R.R.M. at 1033 n.21, 1039. However, the
majority and dissent disagreed with respect to whether such remarks could be consid-
ered. Id.

%% See Appendix D.

6% See Appendix A. Even if Congressman Thompson’s remarks were not
properly viewed as “post-passage,” they would still have to be disregarded in view of
their conflict with the committees’ admonition concerning “proliferation.” In cases of
conflict between a committee report and a statement of an individual congressman, the
committee report must be accorded controlling weight. United States v. U AW,, 352
U.S. 567, 585-86 (1957), reh. denied, 353 U.S. 943 (1957); United States v. Wrightwood



B8O BOSTON COLLEGE LAW REVIEW [Vol. 20:867

tee reports contained no specific reference to craft or departmental units, in
effect Senator Taft's remarks did. In explaining the language of the commit-
tee reports he stated that a concern had existed with respect to the ramifica-
tions of permitting “each professional interest and job classification” to form a
separate bargaining unit.”  Also, in warning against “unwarranted unit
fragmentation,” Senator Taft stated in part that “[hlealth-care institutions
must not be permitted to go the route of other industries, particularly the
construction trades, in this regard.” " If congressional intent concerning
bargaining unit proliferation were interpreted to permit the Board to “deter-
mine traditional craft and departmental units” as suggested by Congressman
Thompson, then the commitees’ admonition against unit proliferation and
Scnator Taft’s comments on this admonition would be rendered meaning-
less.”® To be consistent with the canon of statutory construction which has

Diary Co., 315 U.S. 110, 125 (1942); Duplex Printing Press Co. v. Deering, 254 U.S.
443, 474-75 (1921); American Airlines. Inc. v. C.A.B., 365 F.2d 939, 949 (D.C. Cir.
1966).

™ LecisLaTive HisTory, supra note 3, at 113, 120 Conc. Rec. 12944 (May 2,
1974). See Appendix A for the complete statement by Senator Taft.

™ LrcisLaTive HiSToRY, supra note 3, at 114, 120 Cone. Ric. 12944-45 (May
2. 1974). See Appendix A, Bargaining in the construction industry is notable for its
Pragmeniation along craft and function lines. See, ¢.g.. R.B. Butler, Inc. 160 N.L.R.B.
1595 (1966) and cases cited therein.

™ IF the Board is not precluded from continuing o establish wraditional crafi
and departmental units, the Board would not be constrained to establish any fewer
units in the health care field than in any other industry. Generally in determining
whether a potential craft unit exists, the Board looks for a unit which consists of “[a]
distinct and homogeneous group of skilled journeyman crafismen performing the
functions of their cralt on a nonrepetitive basis.” Mallinckrodt Chemical Works. 162
N.LLR.B. 387, 397, 64 L.RR.M. {1011, 1016 (1966). Board policy concerning de-
partmental units is similar to that regarding craft units. The Board may create a de-
partmental unit where it discerns “employees constituting a functionally distinct de-
partment, working in trades or occupations for which a tradition of separate represen-
tation exists.” Jd. at 397, 64 L.R.R.M. at 1016. Ser alse American Potash & Chem,
Corp., 107 N.L.R.B, 1418, 1423. 33 L.R.R.M. 1380, 1383 (1954).

Potential craft and departmental units abound in health care institutions. There
are more than 238 separate job classifications in use in health care institutions and
these classifications are commonly grouped into large numbers of scparate depart-
ments. U.S. Derr. oF LaBoR, JoB DESCRIPTIONS AND ORGANIZATION ANALYSIS FOR Hos-
PrraLs AND RELaTED HEALTH Services 2, 15 (rev. ed. 14971). Michael Reese Hospital
and Medical Center, 242 N.LR.B. No, 50, 101 L.RR.M. 1157 (1979) (60 departments);
St. Vincent Hospital and Medical Center of Toledo, 241 N.L.R.B. No. 90, 100
LR R.M. 1526 (1979) (86 departments): Montefiore Hospital and Medical Center, 235
N.L.R.B. 241, 97 L.R.R.M. 1474 (1978) (50 departments); San Jose Hospital & Health
Center, Inc.. et al. 228 N.LR.B. 21, 96 LRR.M. 1391 (1977) (Several hospitals bar-
gained as an association and the institutions were organized as follows: San Jose-30
departments and 290 job classifications; O'Connor Hospital-68 departments and 226
Jjobr classifications; Good Samaritan Hospital-45 deparuments and 178 job classifica-
tions; and Alexian Brothers Hospital-22 departments and 90 job classifications); West
Suburban Hospital, 224 N.L.R.B. 1349, 92 L.R.R.M. 1369 (1977) (9 classifications in
maintenance department); The Jewish Hospital Ass'n ot Cincinnati, 223 N.L.R.B. 614
91 L.R.R.M. 1499 (1976) (20 departments; 10 classifications in engineering depart-
ment);, Riverside Methodist Hospital, 223 N L.R.B. 1084, 92 L.R.R.M. 1033 (1976)
(35-40 deparuments; 12 classifications in maintenance department); Newington Chil-
dren’s Hospital, 217 N.L.R.B. 793, 89 LRRM. 1108 (1475) (13 departments); Nathan
and Miriam Barnert Memorial Hospital Ass'n, 217 N.L.R.B. 775. 80 L.R.R.M. 1083
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been enunciated by the Supreme Court, nothing in Congressman Thompson’s
post-passage remarks should be permitted to change the congressional intent
which is reflected in the pre-passage statements of the committees and of
Senator Taft.

The Board majority, however, finds no conflict between Senator Taft’s
remarks and those of Congressman Thompson. Of Senator Taft’s remarks the
Board has said:

[Slenator Taft was thinking of a unit pattern similar to that of the
construction industry, where employees have been grouped into
units according to craft skills and job functions. If the pattern of the
construction industry were used as a model for the health care in-
dustry, health care employees would be grouped into units according
to “each professional interest and job classification.” (Emphasis
supplied) That is what the Senator wanted the Board to avoid.™

Apparently the Board reaches its accommodation of the two statements by
concluding that Congressman Thompson’s remark “reemphasized” the point
that neither Senator Taft nor Congress “intended that every unit limited to a
single professional group or job classification should be held per s¢ inappro-
priate.” ™ The Board made no effort to explain the basis for this conclusion
which itself appears to be unwarranted.

Congressman Thompson’s words actually reflect no intention to place any
limitation upon the establishment of craft units in health care institutions. His
words speak of the Board “continuing” to establish “traditional” craft and de-
partmental units.”™ Only the use of the word “foreclose” by Congressman
Thompson can be said to provide even a hint of the limitation upon the estab-
lishment of craft units that is implied by the Board’s use of the term “per se.”
The meaning of “foreclose” is ambiguous in the context of Congressman
Thompson's statement and it cannot be said to signal clearly the existence of
any intended limitation upon the establishment of craft units. In essence Con-
gressman Thompson's comments prescribe business as usual with respect to
the approval of craft and departmental units in health care institutions.

Senator Taft’s words were similarly unqualified, but in a different sense
with respect to the establishment of craft and function units. While he
acknowledged in his statement that the Board would be accorded “some flexi-
bility” in unit determination questions,™ Senator Taft expressed concern
about individual classification and professional interest units and simply stated
that health care institutions should not be permitted to go the route of other in-

(1975) (15 departments). If the Board is free to establish such groupings of Hospital
cmployees as separate bargaining units, then by any reasonable measure “prolifera-
tion” of units would be the order in health care institutions.

" Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1033 (1978), enf't denied, 608 F.2d 966, 102 L.R.R.M. 2784 (3d Cir. 1979). See also id.,
100 L.R.R.M. at 1034; Riverside Methodist Hospital, 223 N.L.R.B. 1084, 1083,
92L.R.R.M. 1033, 1038 (1976) (Murphy & Fanning, MM., dissenting).

™ Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. at 1034
{emphasis added).

S See Appendix D.

6 See Appendix A,
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dustries, particularly the construction industry.”” He did not say that some
craft units would be acceptable. But even if he did believe some craft units
would be approprite, his words certainly do not indicate a belief that they
should be established with the case and frequency indicated by Congressman
Thompson. Thus, Senator Taft's remarks and those of Congressman
Thompson are not consistent, and Congressman Thompson's remarks should
not be considered in measuring congressional intent.’®

In summary, the statements of the Senate and House committees and of
Senator Taft concerning bargaining unit proliferation should be accorded
controlling weight in measuring congressional intent since these statements
are most clearly “pre-passage.” ™ The remarks of Senator Williams and Con-
gressman Ashbrook are of somewhat dubious status in this respect and are
most properly viewed as “post-passage” statements. As such they cannot be
utilized to alter the intent discerned from the committee and Taft statements.
However, there appears to be no conflict between Congressman Ashbrook'’s
statements and those of the Committees and Senator Taft. Senator Williams's
comments are different in tone but are capable of consistent interpretation.
The remarks inserted by Congressman Thompson are both post-passage and
inconsistent with those of the committees and Senator Taft. Consequently,
Congressman Thompson’s statements should not be considered with respect
to the issue of bargaining unit proliferation.®®

2. The Failure of Congress to Enact a Bill Proposed by Senator Taft

Disagreement also exists concerning the degree of significance, if any,
which should be accorded the failure of Congress to adopt a bill which was
introduced in an earlier session of Congress by Senator Taft. On July 31,
1973, Senator Taft introduced S. 22928' which would have extended the
coverage of the National Labor Relations Act to nonprofit hospitals.??

T Id

™ Apparent confirmation of the conflict between Senator Taft's remarks and
thase of Congressman Thompson is provided by the then minority counsel to the
Senate Committee on Labor and Public Welfare who stated that Senator Taft refused
the request of a lobbyist, for the Operating Engineers union, 1o introduce in the Sen-
ate portion of the extension of remarks scction of the Congressional Record the
statement which was later inserted by Congressman Thompson. King, Legislative Re-
view: Is Congressional Intent Being Realized—Or Ave Significant Changes Needed? in L.ABOR
RELATIONS Law PROBLEMS IN HOsPITALS axD THE HEALTH CARE INDUSTRY 159 (A.
Knapp ed. 1977) [hercinafter cited as King].

™ Senator Taft's remarks are entitled 10 special deference, since he was, in
essence, the author of the 1974 amendments. See Jennison v. Kirk, 98 U.S. 453, 459-60
(1878} and text accompanying notes 81-90 infra.

* In St. Vincenr's Hospital v. NLRB, 567 F.2d 588, 591 n.3, 97 L.R.R.M.
2119, 2121 n.3 (3d Cir. 1977). the Court of Appeais for the Third Circuit said that the
remarks of Senator Williams and Congressman Thompson should not be read “[Tlo
minimize the deep concern expressed in both committee reports before the passage of
the measure, reiterated in the floor debates and included in the conference report that
proliferation of the bargaining units should not be permiued.”

7‘” LEGIsLATIVE HIsTORY, supra note 3, at 9, 106, 119 Conc. Rec. 26791 (July

31, 1973).

# Id. at 106, 119 Conc. Rec. 26791 (July 31, 1973).
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Moreover, this bill would have established special provisions affecting health
care institutions on a wide variety of matters including the status of labor
organizations as bargaining representatives, bargaining procedures, strikes
and picketing, expedited relief from unfair labor practices, creation of certain
causes of action, and the establishment of bargaining units.*®  Under this bill
a maximum of four bargaining units consisting of all professional employees,
all clerical employees, all technical employees, and all service and maintenance
employees could have been deemed appropriate in health care institutions.®
The Senate Subcommittee on Labor conducted hearings on the bill on July
31, August 1, August 2, and October 4, 1973.85  After these hearings,
Senaior Taft's staff negotiated with health care representatives of both man-
agement and labor regarding issues raised by the bill.*® Early in 1974,
agreement was reached and on February 28, 1974, Senator Taft introduced S.
3088 which reflected the terms of this agreement.?” The language of S. 3088
was tdentical to that of S. 3203, the bill which the Senate uitimately
adopted.*® While much of the language of S. 3088 was derived from the
earlier S. 2292, the proposed statutory provisions of S. 2292 dealing with the
establishment of bargaining units were excluded from 8. 3088.%*  On March
13, 1974, the Senate Committee on Labor and Public Welfare discharged the
Subcommittee on Labor from further consideration of §. 2292 and S. 3088.%°

The Board majority has concluded that Congress “rejected” Senator
Taft's bill, thereby indicating its intention that traditional criteria be utilized to
designate bargaining units in the health care field.’ The rejection also, ac-
cording to the Board, reflects a congressional intent that these traditional
criteria need not be employed to produce the results which Senator Taft’s bill
would have required.¥> Member Penello, however, has argued that the bill

8 14, ar 106-11, 119 Cong. Rec. 26792-94 (July 31, 1973).

B 14, at 108-09, 457-58, 120 Conc. Rec. 12944 (May 2, 1974). The bill also
implicitly recognized that a fifth bargaining unit, comprised of guards, would be ap-
propriate. Id. at 458. Section 9(b) of the Act aiready provided that no unit couid be
deemed appropriate which included with other employees individuals employed as
guards to enforce against such other employees and other persons rules of the
employer concerning the safety of the employer’s property and of persons on the
employer's premises. 29 U.S.C. § 159(b) (1973).

% LeGISLATIVE HISTORY, supra note 3, at 9, 111, 120 Co~c. Rec. 12943 (May
2, 1974).

B Id. at 111, 120 Conc. ReEc. 12943 (May 2, 1974).

8 Id. at 9, 111, 120 Coxc. Rec. 46053 (Feb. 28, 1974).

88 1d. at 112, 120 Cone. Rec. 13561 (May 7, 1974).

8 fd. at 112-16, 120 Conc. Rec. 12944 (May 2, 1974).

" Id. at 9, 120 Conc. Rec. 4605, (Feh. 28, 1974).

1 Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1032, 1034 n.24 (1978), enf’t denied, 608 F.2d 654, 102 L.R.R.M. 2784 (3d Cir. 1979);
Jewish Haospital Association of Cincinnati, 223 N.L.R.B. 614, 616, 91 L.R.R.M. 1499,
1504 (1976). See also The Long Island College Hospital v. NLRB, 566 F.2d 833, 844,
96 L.R.R.M. 3119, 3126-27 (2d Cir. 1977), cert. denied, 435 U.5. 996 (1978). See text
and notes at note 199 infra.

"2 Brief for Respondent at 13, Allegheny General Hospital v. NLRB, 608 F.2d
965, 102 L.RR.M. 2784 (3d Cir. 1979).



884 BOSTON COLLEGE LAW REVIEW [Vol. 20:867

was not “rejected” by Congress and that no inference concerning con-
gressional intent may be drawn from the inaction of Congress."?

The Supreme Court has stated clearly that a rejection of legislative pro-
posals by Congress should be given considerable weight in construing the
meaning of statutes.” However, the justices have also disagreed over the
distinction between a meaningful “rejection” and meaningless congressional
“inaction.”*®  The Court has cautioned that unsuccessful attempts to enact
legislaon are dubious guides for inferring legislative intent.? In essence,
the Court appears 1o favor a case by case approach under which cir-
cumstances surrounding cach unsuccessful proposal are weighed.?”” Caution
may well be warranted here since S. 2292 was never voted on*® and contained
many features other than the bargaining unit provisions in question,*?

In any event, if it is fair to infer that Congress “rejected” legislation which
would have rigidly limited the Board to the establishment of no more than
four bargaining units in health care institutions,'% it is equally fair to infer

ua Allegheny General Hospital, 259 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1039-40 (1978) (Penello, M., dissenting). enf’t denied, 608 F.2d 965, 102 L.R.R.M. 2784
(3d Cir. 1979),

" E.g.. N.Y. Telephone Co. v. N.Y. State Dept. of Labor, 99 S.Ct. 1328, 1343
n.d44 (1979); Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459 (1975); U.S.
ex rel. Chapman v, FPC, 845 U.8. 158, 169 (1953). See alio Ford Motor Co. v. NLRB,
998, Cr, 1842, 1848 (1970); United States v. Wise, 370 U.S. 405, 407-08 (1962); Fox v.
Standard Oil Co., 294 U.S. 87, 96 (1935) (rejection of an amendment a circumstance
to be weighed along with other circumstances). In a health care industry case dealing
with the propriety of the Board’s action in recognizing the unit certification of a state
tabor relations agency. The Long Island College Hospital v. NLRB. 566 F.2d 833, 839,
96 L.RR.M. 3119, 3122 (2d Cir. 1977), cert. denied, 435 U.S. 996 (1978). the Court of
Appeals for the Sccond Circuit considered as a part of the relevant legislatdve history
the “rcjection” by both houses of Congress of amendments that would have preserved
from preemption by the 1974 health care amendments, certain state labor laws respecl-
ing health care institutions.

"> See N.Y. Telephone Co. v. N.Y, State Dept. of Labor, 99 S. Ct. 1398, 1343
& n.44 (Justice Stevens for the Court), 1354 & n.99 { Justice Powell, joined by the
Chiel Justice and Justice Stewart, dissenting) (1979); NLRB v. Catholic Bishop of
Chicago, 99 5. Cu. 1313, 1825-26 (1979) (Brennan, White, Marshall & Blackmun, j]J..
dissenung).

" Red Lion Broadeasting Co. Ine. v. FCC, 395 U.S. 367, 381-82 n.11 (1969);
United States v. Price, 361 U.S. 304, 310-12 (1960); Wong Yang Sung v. McGrarth, 339
U.S. 33, 47-48 (1950).

" See United States v. United Mine Workers of America, 330 U.S. 958, 289 &
n.43 (1947).

% United States v. Allen, 179 F. 13, 18-19 (8th Cir. 1910), modified and aff’'d on
other grounds sub. nom., Goat v. United States, 224 1.S. 458 (1919).

" Gemsco, Inc. v, Walling, 824 U.S. 244, 265 (1945). See United States v,
Wise, 370 U.S, 405, 419-20 (1962) (Harlan, J.. concurring).

Some of the provisions of $.2292 were incorporated into $.320% and ultimately
nto the 1974 amendments. However, portions of $.2292 other than those dealing with
bargaining units—such as loss of status as bargaining representatives, removal of
physicians from the definition of employce, expedited relief with respect to unfair
labor practice charges, and the establishment of certain causes of action—were not
incorporated into $.3203.

' Of course. the bill would have permitted separate units of guards. Sce note
84 supra.
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that Congress “rejecied” legislation that would have permitted the Board to
determine appropriate bargaining units in health care institutions on exactly
the same bases that it establishes bargaining units in other industries. During
the 92nd Congress, Congressmen Thompson and Ashbrook introduced a bill
in the House which would have removed the exemption of nonprofit hospitals
as employers under the National Labor Relations Act'®' without adding any
other provisions concerning health care institutions.!®* This bill was favor-
ably reported by the House Education and Labor Committee and on August 7,
1972, was approved by a vote of the House.'*® The bill was forwarded to the
Senate for consideration by the Commitiee on Labor and Public Welfare.1%4
Senator Taft raised questions concerning the bill during the second day of
hearings before the Subcommittee on Labor, and no further action was taken
on it during the 92nd Congress.'”® Congressmen Thompson and Ashbrook
introduced an identical bill in the House during the first session of the 93d
Congress.'”® Hearings on this bill were conducted by the Special Subcommit-
tee on Labor on April 12 and 19, 1973,'°7 but this bill was never reported by
the House Education and Labor Committee.'"®

On the Senate side, Senators Cranston and Javits introduced 8. 794 on
February 7, 1973.'® Like the House bills, S. 794 would have, without more,
removed the exemption of nonprofit hospitals.'’® The Senate Subcommittee
on Labor conducted hearings on both 8. 794 and Senator Taft’s S. 2292 on
July 31, August 2, and October 4, 1973.!'!  As previously mentioned,'!2
negotiations were undertaken thereafter by Senator Taft's staff and represen-
tatives of management and labor.''* The agreement reached was reflected in

™ Lecistative HisTory, supra note 3, at 105-06, 270, 288, 290 (H.R. 11357),
117 Cong. Rec. 37142 {Oct. 20, 1971).

102 14, at 105-06, 290, 120 Conc. Rec. 12941 (May 2, 1974).

13 d. at 105, 270, 120 Conc. Rec. 12941 (May 2, 1974).

194 fd. at 105, 120 Coxc. Rec. 12941 (May 2, 1974).

195 fd. A report prepared by the Federal Mediation and Conciliation Service
concludes that the demise of HR. 11357 was caused by the intervention of Senator
Taft and others who belicved that provisions should be included which would accom-
modate the special characteristics of the industry and by senators who were concerned
that bringing the bill to the floor would open the way for amendments of the NLRA
opposed by organized labor., FMCS Stupy, supra note 4, at 19,

%% LEGisLATIVE HISTORY, supra note 3, at 106, 270, 119 Conc. Rec. 67 (Jan. 3,
1978), 120 Conc. Rec. 12941 (May 2. 1974). The text of this bill, H,R, 1236, is found
at id. 465.

107 Id. at 270, 119 Cone. Rec. D 224, D 245 (April 12, 19, 1973).

%% As of May 2, 1974, the bill was still awaiting action by the Education and
Labor Committee. LecisLaTive Hisrory, supra note 3, at 106. On May 20, 1974, the
Committee reported H.R. 13678, the compromise hill, id. at 266, 269, 120 Co~xc. Rec,
15660 (May 20, 1974).

'™ LEGISLATIVE HISTORY, supra note 3, at 9, 106, 119 Cone, Rec. 3762 (Feb. 7,
1979).

MO fd. at 488, 120 Coxc. Rec. 12941 {May 2, 1974).

MHldoat 1L, 119 Coxne. REc. D67, DEGS, D578, D674 (1973). See text accom-
panying note 85 supra.

2 See text accompanying note 86 supra.

'3 LrcisLaTivE Hisrory, supra note 3, at 1i1, 120 ConG. REc. 12943 (May 2,
1974).
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S. 3088 as introduced in the Senate and in H.R. 13678 as introduced in the
House.''"" On March 13, 1974, the Senate Committee on Labor and Pub-
lic Welfare discharged the Subcommittee on Labor from further consideration
of both 8. 794 and S, 2292.11% Both S. 2292, which contained Senator Taft's
absolute limit on the number of bargaining units, and S. 794, which would
simply have removed the exemption of nonprofit hospitals, were “rejected” by
Congress in the same manner.

Rather than focusing simply upon rejection of Senator Taft's proposal, it
is fair to conclude that Congress desired something between the two bills.
Senator Taft's statement that the bargaining unit question was a “central is-
sue" in the passage of the amendments and his reference to the bargaining
unit approach ultimately adopted by Congress as a “constructive compromise”
which would permit the Board “some flexibility in unit determination cases”
suggests a congressional intention that such a compromise approach be ob-
served by the Board.'"® The ramifications of this approach for the applica-
tion of traditional bargaining unit criteria in the health care industry will be
discussed in a later section.'”

3. The Significance of Decisions Cited in Congressional Staternents

As previously indicated,''® the Senate Committee on Labor and Public
Welfare and the House Committee on Education and Labor cited with ap-
proval in their reports two Board decisions: Four Seasons Nursing Center ''* and
Woodland Park Hospital, Inc.'*® In Four Seasons, the employer operated a nurs-
ing home in which approximately 143 employees, three of whom including a
supervisor, were assigned to the maintenance department.'*' The nursing
home was divided into seven separate departments. The Board dismissed a
petition which sought an election for the maintenance workers as a separate

YMOId at 112, 120 Cownc. Rec. 12944 (May 2, 1974),

A 4. at 9. Also discharged from further constderation was 8.3088, id. at 9,
which hecame 5.3203. Id. at 9, 112

"8 d. ar 114. See NLRB v, St. Francis Hospital of Lynwood, 601 F.2d 404, 101
L.R.R.M. 2943 (9th Cir. 1979}. Additional support for this theory is found in Senator
Taft's remarks on July 10, 1974—the day the Senate adopted the conference report.
Senator Taft said that “straight application™ of the Act would not have recognized the
unique responsibilities and problems of the health care industry and that therefore he
had pressed for “safeguards” which would avoid the “mechanical application of the
standard National Labor Relations Act procedures.” LEGISLATIVE HISTORY, supra note
3, at 373, 120 Coxac. Rec. 22579 (July 10, 1974). Senator Taft thereafier specifically
discussed some of the special provisions of the 1974 amendments without mentioning
the admonition regarding bargaining units. /d. at 373-74, 120 Conc. Rec. 22579-80
(July 10, 1974). Thus, while his words would appear to contemplate the admonition as
well as other provisions of the amendments, his fallure to mention it specifically does
serve to lessen the significance of his remarks of July 10 insofar as the bargaining units
issue is concerned.

17 See the text accompanying and following note 182 infra.

"% See note 16 supre and accompanying text.

''® 208 N.L.R.B. 403, 85 L.R.R.M. 1093 (1974).

120 205 N.L.R.B, 888, 84 L.R.R.M. 1075 (1973).

121 208 N.L.R.B. at 403, 85 L.R.R.M. at 1093 (1974).
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unit. In doing so the Board noted common interests shared by the mainte-
nance workers with other nursing home employees and emphasized the lack
of skill and training required for performance of their duties.'??

Similarly in Woodland Park, the Board dismissed a petition which sought
an election for a separate radiology department unit in a proprietary general
hospital. Upon reviewing various aspects of the hospital's operation, the
Board concluded that the x-ray technicians did not possess a community of
interest separable from that of other technical employees.'?* In reaching this
decision the Board relied particularly upon the contacts and functional inte-
gration of the x-ray technicians with other technical employees, and noted that
the establishment of a separate unit for x-ray technicians would, under the
circumstances, “lead to severe fragmentation of units in the health care indus-
try.”!?* In response to a petition for a “broad unit” at the same hospital
which was filed by a second union, the Board held that ali hospital employees
except professional and confidential personnel, registered nurses, dieticians,
pharmacists, guards, and supervisors constituted an appropriate unit.'?®

The approving citation of these two cases by the Senate and House
Committees clearly confirms their expressed desire that the number of bar-
gaining units in health care institutions be carefully limited. By citing Four
Seasons, Congress approved the denial of separate bargaining units for
maintenance department employees. Likewise, the citation of Woodland Park
reflects congressional support for the denial of separate bargaining units con-
sisting of single departments of technical employees. In addition, approval of
Woodland Park reveals support for the creation of broad bargaining units. This
support became clearly evident when the Senate and House Committees
noted with approval “the trend toward broader units enunciated in Extendicare
of West Virginia, Inc.” 128

In Extendicare, the employer operated a proprietary generat hospital
which employed approximately 140 persons.'?” The petitioner sought elec-
tions in three separate units comprised of licensed practical nurses (LPNs),
technical employees, and service and maintenance employees. The hospital
contended that a single unit composed of all such employees together with
medical records department and business office employees would be appro-
priate. The Board held that two separate units were appropriate: one com-
prised of all LPNs and the other comprised of all service and maintenance
and technical employees.'*®* The Board found that the LPNs shared a com-

122 Id-

123 205 N.L.R.B. 888, 889, 84 L.R.R.M. 1075, 1076-77 (1973).

124 [d'

125 Member Jenkins dissented, saying that in overruling in an earlier case, the
Board was deciding that a unit of x-ray technicians was per se inappropriate. /d.

'26 203 N.L.R.B. 1232, 83 L.R.R.M. 1242 (1973). The Committees specifically
stated, however, that their reference to Extendicare was not meant to imply that they
necessartly approved of all the holdings of that decision, See text at note 20 supra.
LecisLaTive HISTORY, supra note 3, at 12, 120 Cone. Rec. 11622 (April 24, 1974) (Sen-
ate Committee on Labor and Public Welifare), 274-75 (House Committee on Educa-
tion and Labor).

127 203 N.L.R.B. at 1232, 83 L.R.R.M. at 1242,

128 Jd. at 1233, 83 L.R.R.M. at 1242-43.

The Board excluded medical records department emplovees, business of-




888 BOSTON COLLEGE LAW REVIEW [Vol. 20:867

munity of interests distinct from that of other employees,'®® while the techni-
cal personnel shared a substantial community of interests with the service and
mainienance employees.’®®  The Board reasoned that since a community of
interests existed, a separate unit of LPNs had been found appropriate, there
were only seven technical employees and the petitioning union was willing to
represent technical personnel with service and maintenance employees in a
single unit, the creation of bargaining units for technical personnel separate
from the service and maintenance employees would have resuited in “unwar-
ranted unit fragmentation.” '

The “trend toward broader units” in Extendicare which was noted by Con-
gress can only relate to the combination by the Board of technical personnel
with service and maintenance employees. Only in this respect did the Board
create a unit larger than that sought by the petitioner. The Commiutees specif-
ically stated in a footnote that their reference to Exiendicare was not meamnt to
imply approval of all the holdings of that decision.'3?  This qualifying foot-
note appears to have been prompted by the establishment by the Board of a
separate LPN unit. Disapproval of the separate LPN unit would be consistent
with the thrust of the committees’ statement concerning unit proliferation.
This interpretation is also consistent with a statement by Senator Taft in
which he referred 1o the footnote and criticized part of the holding in Extend:-
care as “not consistent with minimization of the number of bargaining units in
health care institutions.” '**  The National Labor Relations Board in St
Catherine’s Hospital of Domnican Sisters 13 said that Senator Taft's remarks re-
flected his disagreement with the creation of a separate bargaining unit for
LPNs in Extendicare.’®  Thus, according o the Board in St. Catherine's, such
legislative history weighed heavily against finding appropriate a separate unit
of LPNs or a “fragment” of a technical unit such as x-ray technicians.’®® The

fice employees, registered nurses, professional employees, guards, and

supervisors [rom these units.

2 fd ar 1232, 83 L.R.R.M. at 1242,

130 74 av 1233, 83 L.LR.R.M. a1 1242-43,

1 Id. Member Kennedy dissented, arguing that an overall unit was appro-
priate. He discerned litde difference between the duties and functions of the LPNs in
this cuse and those in other cases in which LPNs had been included in an overal] unit.
203 N.L.R.B. at 1234, 83 L.R.R.M. at 1243. He asserted that the distinguishing differ-
ence between Extendicare and other cases appeared to be the desires of the unicns
s.u,ng representation and concluded that the establishment of a separate unit of LPNs
was a “fragmentation” of the comprehensive unit which would serve only to 1mpede
collective bargaining. fd. See, LecisLarive HIsTORY, supra note 3, at 255, 120 Cong
Rec. 13559 (May 7, 1974).

'3 See text at note 16 supra. LecisLative History, supra note 3, at 12, 120
Coxe. Rec. 11622 (April 24, 1974) {Senate Commitiee on Labor and Public Welfare),
274-75 (House Commitice on Education and Labor).

'3% LecisLaTive HISTORY, supra note 3, at 255, 120 Cone Rec. 13559 (May 7,
19743,

1217 NUL.R.B. 787, 89 L.R.R.M. 1070 (1975).

15 Id. ar 789, B9 L.R.R.M. at 1073,

'3 Id. The Text of the Board's statement in this regard is as follows:

Scnator Taft had proposed legislation guaranteeing separate technical and
clerical units. Thus his disagreement with Extendicare scemingly was with
the creation ol a separate unit for the licensed practical nurses, which he
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Court of Appeals for the Third Circuit has cited St. Catherine’s tor the proposi-
tion that there is “some indication” in the legislative history that the reserva-
tions expressed by the committees about Extendicare were directed to the
Board’s exclusion of LPNs from a unit of technical, service and maintenance
employees.’®7

It is possible, but not likely, that the qualifying fooinote referred 1o the
Board's exclusion of office workers from the unit of technical, service and
maintenance employees. This action, too, carried with it the potential for an
increase in the number of units at the hospital and thus was “not consistent
with minimization of the number of bargaining units in health care institu-
tions.” 138 However, the Board’s decision to exclude the office clericals drew
little attention in the case compared to that focused upon the LPN issue by
Member Kennedy's dissent. No participant in the debate which has been car-
ried on since 1974 concerning the propriety of health care bargaining units
has suggested that the footnote regarding Extendicare referred to the exclusion
of office clericals.'® Also, Senator Taft’s S. 2292 would have permitted sepa-
rate units of clerical employees.'*® It is unlikely that he had in mind the
exclusion of clerical employees when he referred to the footnote regarding
Extendicare '

Thus the Committees’ footnote concerning Extendicare reflects congres-
sional disapproval of the establishment of separate bargaining units for LPNs.
The citation of Extendicare itself, therefore, can be said to indicate congres-
sional support for combining technical personnel with service and mainte-

regarded as not “consistent with minimization of the number of bargaining

units in health care institutions.”
This legislative history weighs against our finding appropriate a sepa-

rate unit of licensed practical nurses or a fragment of a technical unit such

as x-ray technicians, certainly at the outset of our application of the Act w

hospitals and in the absence of any broad experience in this area. Instead,

we seek (o avoid the undue proliferation of bargaining units which Con-

gress intended the Board to avoid by finding in nonprofit hospital cases. as

in other Board cases, that an appropriate unit may consist of employces

who do not meet the strict requirements of the term “professional”

employees but whose work may be described as of a technical nature.

The Board held a unit of all technical employees, including LPNs, to be appropriare.
Id. at 790. In his dissent in Mount Airy Foundation, 217 N.L.R.B. 802, 804, 89
L.R.R.M. 1067, 1070 (1975), Member Kennedy stated that the committees’ footnote
regarding Extendicare referred to the Board’s granting of a separate unit of LPNs in
that case.

137 8. Vincent's Hospital v. NLRB, 567 F.2d 588, 591 n.5, 7 L.RR.M. 2119,
2122 n.3 (3d Cir. 1977).

138 See Appendix A,

13 The lack of attention focused upon the exclusion of office employees from
broader units compared to that drawn by the exclusion of LPNs from such units is
understandable. Clearly, LPNs sharc a far more substantial community of interests
with technical, service, and maintenance employces than do office workers,

t40 See text at note 84 supra.

11 Of course, Talt's 5.2292 would have permitted a maximum of only five
separate units. Thus, it is possible that his attitude toward separate clerical units would
have been different in the context of $.2292 than in the context of the flexible ap-
proach ultimately adopted by Congress.
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nance employees in a single bargaining unit. When Woodland Park, Four Seasons,
and Extendicare are considered together and in the context of the committees’
admonition against the proliferation of bargaining units, certainly they weigh
against the creation of separate departmental units.!42

Although the Board must always consider the “public interest” in deter-
mining the appropriate number of bargaining units in each case,'*? the “pub-
lic interest” in cases involving health care institutions includes the prevention
of unit proliferation. Both Senators Taft and Williams, in the course of their
remarks, referred to the case of NLRB v. Delaware-New Jersey Ferry Co.'4*
Senator Taft stressed the importance of preventing the proliferation of bar-
gaining units in the health care industry and then stated that the Board
needed to examine the public interest in determining appropriate bargaining
units, citing Delaware-New [ersey Ferry Co. as authority.'*®  Senator Williams
also relied upon Delaware-New Jersey Ferry Co. in his statement that the Senate
Committee, by warning against unit proliferation, did not intend to preclude
the Board, “acting in the public interest,” from exercising its experience and
knowledge in determining appropriate units.!4%

In Delaware-New Jersey Ferry Co. itself the Third Circuit denied en-
forcement to that portion of a Board order which found a bargaining unit
composed of both supervisory and non-supervisory maritime employees to be
appropriate. The court reasoned that the Board had exceeded its administra-

'* The citation of Woodland Park probably reflects congressional approval of
the Board’s denial of a request for a unit consisting of a single department of technical
employees. The commitices’ reference to Extendicare appears to reflect congressional
disapproval of the establishment of separate units of LPNs, and approval of combined
units of technical and service and maintenance employees. The reference to Four Sea-
sons probably reflects congressional rejection of units limited to maintenance depart-
ment employees.

Four Seasons may not stand for such a broad proposition. The maintenance
employees werce not skilled employees. Also, the only two non-supervisory employees
were assigned 1o the maintenance department in Four Seasons—a number which is
doubtless much smaller than that found in maintenance departments of many hospi-
tals.

This factor might appear to constitute a basis on the other side of the ledger for
distinguishing Four Seasons from other hospital cases insofar as the need for separate
unit treatment is concerned. The small number of maintenance employees involved in
Four Seasons might provide a stronger basis for denying separate unit status than might
exist at hospitals where larger numbers of maintenance employees are empioyed.
However, Four Seasons Nursing Center employed only 143 employees altogether.
Thus the ratio of the number of maintenance employees o total employees was not
that different from many other hospitals. See, e.g., Riverside Memorial Hospital, 241
N.L.R.B. No. 184, 101 L.R.R.M. 1056 (1979 (ratio of 50 maintenance employees to
2,500 total employees). More importantly, the number of employees in a proposed
unit is of significance to the unit proliferation issue only insofar as it relates to the
number of greups of employees which may constitute appropriate bargaining units.
The unit proliferation issue turns on the question of how many bargaining units a
given institution may be required to recognize and not on the question of how many
employees are in each such unit,

147 See NLRB v. Delaware-New Jersey Ferry Co., 128 F.2d 130, 187, 10
L.RR.M. 611, 618 (3d Cir. 1942),

4 d., 10 L.LRRM. 611.

13 See Appendix A,

16 See Appendix B.
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tive discretion by including supervisory and non-supervisory employees in the
same unit.’*’  Although noting that few of the supervisors objected to this
arrangement, the court declared that the Board's duty is to serve the public
interest and that such duty cannot be altered by the wishes of any of the
parties involved.'*®

Obviously, the meaning of the “public interest” to which Senators Taft
and Williams referred in their statements in 1974 regarding health care bar-
gaining units is not precisely the same as that spoken of by the court in
Delaware-New Jersey Ferry Co. Certainly the Senators had in mind their own
views of what the public interest requires in the way of numbers of separate
units in health care institutions. In his remarks on May 2, 1974,'*® Senator
Taft discussed the issues of the jurisdictional disputes and work stoppages
which would result from “unwarranted unit fragmentation,” the administra-
tive problems that would be created if health care institutions were treated as
other industries— notably the construction industry—and the increase in costs
of medical care which would result from wage “leapfrogging” and “whip-
sawing” that would be caused by “undue unit proliferation.” ***  Following
this discussion, Senator Taft said that the Senate committee had recognized
certain “issues” concerning health care bargaining units and had taken a sig-
nificant step in establishing the public interest as a factor to be considered by
the Board.'!

On May 7, 1974, Senator Taft again expressed his conviction that every
effort should be made to prevent a proliferation of health care bargaining
units by describing one of the findings of Extendicare as being inconsistent
with the minimization of bargaining units in health care institutions.'** He
then added that a need existed for the Board to consider the public interest
in this regard.'”® Clearly Senator Taft meant that the “public interest”

147 128 F.2d at 137, 10 LR.R.M. at 618.

148 Id-

149 See Appendix A.

E50 ld.

[%:71 Id.

15 Al

53 14 In St. Vincent's Hospital v. NLRB, 567 F.2d 588, 592, 97 L.R.R.M. 2119,
2192 (3< Cir. 1977}, the Court of Appeals for the Third Circuit said that the “public
interest in preventing fragmentation [of bargaining units] in the health care field”
must be balanced aganst the significance attached to traditional community of interest
factors in establishing bargaining units,

[n Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1040
(1978), enf't denied, 608 F.2d 965, 102 LR.R.M. 2784 (3d Cir. 1979), Member Penello
said in his dissenting opinion that:

As phrased by Senator Taft, the congressional mandate against multi-
plication of bargaining units in this field forms a “factor of public interest,”
beyond that of community of interest among employees, which the Board
is required to take into account when making decisions about the ap-
propriateness of units in a health care institution.
Member Penello expressed a similar sentiment in his dissent in Riverside Memorial
Haospital, 241 N.L.R.B. No. 184, 101 L.R.R.M. 1056, 1059 (1979). See also text accom-
panying note 191 infra.



892 BOSTON COLLEGE LAW REVIEW [Vol. 20:867

weighed in favor of minimizing the number of bargaining units in health care
institutions,'4

Senator Williams’s reference to the public interest and his citation of
Delaware-New Jersey Ferry Co. was preceded by his statement that while the
Board has generally tended to avoid the unnecessary proliferation of units,
circumstances sometime require the existence of a number of units, particu-
larly where they are justified by a history of bargaining or by a “notable dis-
parity” of interests.'* He then concluded by saying that while the Senate
committee intended that the Board give due consideration to its admonition
concerning the proliferation of units, the committee did not intend within this
framework to preclude the Board, “acting in public interest,” from exercising
its experience and knowledge in determining units.'®®

It is not clear from Senator Williams's statement whether he meant that
the “public interest” would warrant the creation of a greater number of bar-
gaining units than would the committees’ admonition. If Senator Williams in-
tended such meaning, it would be contrary not only to that expressed by the
committees but also to that conveyed by Senator Taft and should not be con-
sidered in assessing the intent of Congress. If Senator Williams simply meant
that Congress had intentionally left the Board with some flexibility in deter-
mining appropriate bargaining units, his statement is consistent with that of
Senator Taft.'®” A fair and careful reading of Senator Williams's remarks
would appear to warrant the conclusion that they are consistent with those of
Senator Taft, since Senator Williams spoke of the Board’s exercise of experi-
ence and knowiedge “within [the] framework” of the congressional admoni-
tion regarding proliferation.

Section 9(b) of the National Labor Relations Act reflects a “public inter-
est” which the Board has been directed by Congress to consider in determin-
ing appropriate bargaining units. In that section, Congress directed the Board
in establishing appropriate bargaining units to determine what unit will assure
employeces the “fullest freedom in exercising the rights guaranteed” by the
Act."™®  This public interest existed under the Act prior to the passage of the
health care amendments and now applies to the establishment of bargaining
units in health care institutions. However, as was indicated by Senator Taft,
Congress has established another public interest factor which must also be
considered by the Board in deciding bargaining unit cases in health care insti-
tutions—the public interest in minimizing the number of separate bargaining
units established.

'** In NLRB v. Mercy Hospital Ass'n., 606 F.2d 22,25-26, 102 L.R.R.M. 2259,
2263 (2d Cir. 1979). the Court of Appeals for the Second Circuit relied upon the
remarks of Senator Taft to conclude that Congress intended that “substantial weight”
be given the “public interest in preventing unit fragmentation” when determining ap-
propriate health care institution bargaining units.

%% See Appendix R.

156 Id.

"7 See text accompanying notes 64-65 supra.

%29 U.S.C. § 159(b) (1976).
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4. Senator Taft's Reference to the Construction Industry

In Allegheny General Hospital the Board expressed the opinion that Senator
Taft’s remarks concerning the proliferation of bargaining units in the health
care field amounted only 10 a narrow concern that separate bargaining units
not be established for each professional interest or job classification as they
had bcen in the construction and certain other similarly organized indus-
tries.”™  The Board based its conclusion on Senator Taft's statements that if
“each professional interest and job classification” were permitied to form a
separate unit, numerous administrative and labor relations problems would
follow,'"™ and that “[h]ealth-care institutions must not be permitted to go the
route of other industries, particularly the construction trades, in this re-
gal.d.“ 161

The Board also reasoned that to conclude that Taft's words reflected a
broader concern would create a conflict between the statements of Senator
Taft and the remarks of Senator Williams.'*?  The Board noted Senator Wil-
liams’s statement that the Board had, “as a rule,” avoided unnecessary pro-
liferation.'®* 1f Senator Taft’s statements reflected a concern with respect to
the manner of establishing units in industries other than the construction and
similarly organized industries, then his view of the Board’s treatment of the
bargaining unit issue would be inconsistent with that of Senator Williams.'64
The Board expressed doubt that the wtwo chief sponsors of the 1974 amend-
ments would disagree about such an important aspect of the legislation, '

Member Penello disagreed with the majority’s reasoning in Allegheny Gen-
eral.'" He asserted that an impartial reading of Senator Taft's statement
discloses a more general concern with the possible application 1o the health
care ficld of the Board's approach to bargaining unit determinations and that
the Senator had cited the construction industry only as a particularly undesir-
able example of unit proliferation.’””  Member Penello supported his reading

239 N.L.R.B. No. 104, 100 L.RR.M. 1030, 1033 (1978), enf't denied, 608 F.2d
965, 102 L.R.R.M. 2784 (3d Cir. 1979).

10 Id Lecistative Hisrory, supra note 3, ar 113, 120 Cong, Rec. 12944 (May
2, 1974). See Appendix A.

"rd, LEcisLative History, supra note 3, at 114, 120 Conc. Rec. 12944-45
{May 2, 1974). See Appendix A.

15 fd. ar 1034,

163 I(‘L

164 ]d

' Id. Congressman Ashbrook also indicated that the Board's past performance
had been acceptable. He said that in the past the Board had “acted at its discretion in
a congressionally approved manner.” LEGIsLATIVE HISTORY, supra note 3, at 411, 120
ConG. Rec. 22948 (July 11, 1974). A full text of his statement is found in Appendix C.

1% I NLRB v. Mercy Hospital Ass'n, 606 F.2d 22, 102 LRRM, 2262 (2d Cir,
1979}, the Court of Appeals for the Second Circuit also expressed a different reading
of the legislative history. The court found a congressional intent that health care insti-
tutions be spared not only the “egregious™ unit proliferation of the construction indus-
try, but also the less extreme unit fragmentation caused by applying traditional unit
criteria, [d. at 27, 102 L.R.R.M, 2784,

"7 Allegheny General, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1041, enft de-
nied, 608 F.2d 965, 102 L.RR.M. 2784 (3d Cir. 1979).
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of Senator Taft’s statement by presuming Senator Taft to have been aware
that the Board's treatment of the construction industry had been substantially
dictated by a pattern of craft organization in effect at the time the Board
asserted jurisdiction over the industry and by the existence of distinct craft
skills.'®®  According to Member Penello, the health care industry was predom-
inantly unorganized in 1974 and free from craft skill classifications.!%®
Thus, Senator Taft must have reasoned that it the Board were left to its own
devices it would find the same units to be appropriate in health care institu-
tions as were deemed appropriate in typical industrial facilities.'™®

Member Penello’s supporting argument appears a bit too technical when
considered in light of the Senator’s statement itself. Even if Penello is correct
in his assessment of the result which application of traditional community of
interest factors to the skill levels and groupings of employees in the health
care industry would have produced,'” Senator Taft must have been con-
cerned, nonetheless, that separate units similar to those of the “construction
trades” might be established by the Board; otherwise, he would not have used
such words. However, the fact that Senator Taft expressed concern about a

- construction industry model does not necessarity mean that his concern ended
at that point.

The committee admonition which Senator Taft purported to explain was
not limited in its terms to craft units of the sort found in the construction or
similar industries. Rather, as has been discussed earlier,'” Congress adopted a
compromise approach which did not limit the number or types of bargaining
units which could be estabished in health care institutions. Had the commit-
tees and Senator Taft been concerned only about the possible adoption of the
construction industry model in the health care field, then presumably they
would have said so in an unmistakable fashion. Indeed, as has also been dis-
cussed earlier,'” the pre-amendment Board decisions cited by the committees
can be said to reflect congressional disapproval of certain separate departmen-
tal units. Such units are broader in scope than are many of the separate clas-
sification and function units recognized in the construction industry.'™

165 14,

169 Id.

170 Id. Member Penello noted that in indusiry generally, the Board has not
found groups of employees in individual job classifications within departments to be
appropriate separate units. fd. at 1041 n.96.

1" Member Penello reasoned that the Board's ordinary approach to the estab-
lishment of bargaining units would not have resulted in the creation of a pattern of
units in the health care industry similar to that of the construction industry because
more distinct craft skills existed in the construction industry. This assessment is by no
means certain. The Board has established bargaining units in the construction industry
on the basis of the functions performed by employees as well as on the basis of their
possession of craft skills. Allegheny General Hospital, 239 N.L.R.B. No. 104, 100
LRR.M. 1030, 1033 (1978), enf't denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Cir.
1979): R.B. Butler, Inc., 160 N.L.R.B. 1595, 1599, 63 L.R.R.M, 1173 (1966). Also, the
Board's construction industry standards have not required that employees in skilled
trades units exercise “pure” craft skills, Hychem Constructors, Inc., 169 N.L.R.B. 274,
67 L.R.RM. 1216 (1968).

172 See text preceding note 116 supra.

172 See text accompanying notes 118-42 supra.
174 See note 171 supra.
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Member Penello is on safer ground when he argues that an impartial
reading of Senator Taft’s statement reveals a concern with issues other than
stmply the fear of health care bargaining units established along craft or job
classification lines. Senator Taft said that the health care industry should not
be dealt with in the same manner as “other industries, particularly the con-
struction trades.” '™ His use of the phrase “other industries” contzins no
indication of any limitation of the scope of his reference to any particular
industry or group of industries. The placement of the words “particularly the
construction trades” following the words “other industries” and the usual
meaning of the word “particularly” can only in fairness lead 10 the conclusion
that Senator Taft cited the construction industry as an example of the treat-
ment he had feared. It is reasonable to conclude that if he had meant only
that health care industry bargaining units should not be established in the
same pattern as that of the construction industry he would have said just that
and nothing more. Furthermore, Senator Taft’s use of the phrase “each pro-
fessional interest”'™ in speaking of the potential proliferation of units can
fairly be viewed to reflect a concern about the establishment of separate units
broader than those limited to specific job classifications or functions. Regis-
tered nurses, for example, may be considered to constitute a “professional
interest.” But they may also be employed in a variety of classifications and
functions such as surgical nurses, cardiology nurses, nurse anesthetists, in-
structors, clinical specialists, health care practitioners, and pediatric nurses.!?’
The same may be said of physicians who may occupy positions as radiologists,
psychiatrists, anesthesiologists, pathologists, pediatricians, emergency room
physicians, and clinical physicians.!?®

The Board's argument that Penello’s interpretation of Senator Taft's re-
marks would create a conflict between Tait’s statement and that of Senator
Williams is not necessarily correct. Senator Williams clearly addressed himself
to an assessment of the Board’s past performance in establishing bargaining
units. That Senator Taft’s remarks reflect a judgment of past Board perform-
ance is not as clear. While it can be argued with some force that Taft's
expression of concern reflected an implied judgment of the Board's past per-
formance, it is undeniable that Senator Taft did not expressly make such a

'" LecisLATIVE HIsTORY, supra note 3, at 114, 120 Conc. Rec. 12945 (May 2,
1974). See Appendix A.

176 fd. at 113, 120 Conc. Rec. 12944 (May 2, 1974). See Appendix A.

177 See, e.g., Samaritan Health Services, Inc., 238 N.L.R.B. No. 56, 99 LR.R.M.
1551, 1559 n.14 (1978) (nurse anesthetist, clinical specialist, bed control officer, direc-
tor of projects and studies, utilization and review officer, and environmental control
officer): Ohio Valley Hospital Ass'n, 230 N.L.R.B. 604, 95 L.R.R.M. 1430 (1977) (in-
structors and assistant instructors); Kaiser Foundation Health Plan of Colorado, 230
N.L.R.B. 438, 439, 95 L.R.R.M. 1376, 1377 (1977) (adult health care practitioner,
maternity/GYN nurse, pediatric nurse practitioner and physician screening nurse); St.
Mary's Hospital, Inc., 220 N.L.R.B. 496, 40 L.R.R.M. 1316 (1975) {clinicians and nurs-
ing care coordinators); Newton-Wellesley Hospital, 219 N.L.R.B. 699, 90 L.R.R.M.
1091 {1976) (nursing instructors and nursing school ¢chairmen}; The Trustees of Noble
Hospital, 218 N.L.R.B. 1441, 8% L.R.R.M. 1806 (1975) (nurse anesthetists).

178 See Ohio Valley Hospital Ass'n, 230 N.L.R.B, 604, 95 L.R.R.M. 1430 (1977);
N.Y.U. Medical Center, 217 N.L.R.B. 522, 89 [L.LR.R.M. 1045 (1975).
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judgment. Thus, Senator Taft’'s remarks could be deemed to constitute noth-
ing more than an expression of concern which reflected no position what-
ever toward the Board's past actions regarding the establishment of bargain-
ing units. Senator Taft was among those congressmen who referred o the
health care industry as being “unique,”'™ and thus may not have formed a
precise vision of what the Board would do if left to its own devices.

Moreover, the meaning of Senator Williams's assessment of the Board's
performance was not quite as clear as the Board's stance might indicate. The
Board neglected to note Senator Williams's statement that the Board had, “as
a rule, tended” '® to avoid unnecessary proliferation of bargaining units. Thus,
Scenator Williams's statement can be said to reflect a conclusion that to some
unspecified extent the Board had not avoided an unnecessary proliferation of
bargaining units.

In any event, in construing the meaning of the senawors’ words, little or
no weight should be accorded the fact that one of two interpretations would
allegedly create a conflict between the statements of the sponsors of the legis-
lation. Senator Williams himself apparently deemed another portion of Sen-
ator Taft's statements concerning bargaining units to be inconsistent with
Congress's intent.’®  Thus, there is some indication that the two men did in
fact disagree to some extent about the issue, although their comments are
susceptible to reasonable interpretations that would discern only differences in
wne or degree.

5. The Board's Use of Traditional Criteria in Determining Appropriate
Bargaining Units

Much of the disagreement over the Board’s establishment of health care
institution bargaining units has concerned the weight which the Board should
accord the community of interest factors upon which it has waditonally re-
lied. In determining appropriate bargaining units in other industries, the
Board has evaluated factors such as the mutuality of interests in wages, ben-
efits, and working conditions; shared skills and supervision; the frequency of
contact with other employees; the extent of interchange and functional inte-
gration of employees in the proposed unit with other employees; and the area
practice and pattern of bargaining.'® Application of such criteria serves to
assure the coherence necessary for efficient collective bargaining while at the
same time preventing the suppression of a functionally distinct minority
group of employees in an overly large unit.’®?

' LeGisLaTive HISTORY, supra note 3, a1 373, 120 Conc. Rec. 22579 (July 10,
1974).

0 d ar 363, 120 Cong. Rec, 22575 (July 10, 1974) (emphasis added). See
Appendix B.

'8! See text at notes 21-29 supra.

182 See Riverside Methodist, 241 N.L.R.B. No. 184, [0]1 L.R.R.M. 1056, 1059,
n.13 (1879)(Penello, M., dissenting); Allegheny General Hospital, 239 N.L.R.B. No.
104, 100 LRRM. 1030, 1032 (1978), enft denied, 608 F.2d 965, 102 L.R.R.M. 2784
{3d Cir. 1979).

'*3 Allied Chemical & Alkalai Workers v. Piusburgh Plae Glass Co., 404 U S,
157, 172-73 (1971). The Board has said that in determining appropriate bargaining
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In two early cases concerning the propriety of hospital bargaining units,
the Board stated that its consideration of all issues affecting the composition
of appropriate units. must necessarily take place against the background of the
congressional directive concerning unit proliferation.'®®  Accordingly, the
Board concluded early that units similar to those which had been found ap-
propriate in other industries may not be appropriate in the health care con-
text,'®® and that “on balance,” significance should be attached to the high
degree of integration in operations at the health care facility.!**

More recently the Board has indicated a belief that traditional community
of interest factors should be applied in the health care industry in the same
manner as in other industries so long as the resulting unit pattern does not
resemble the pattern of bargaining units in the construction trades. In Al
legheny General Hospital the Board stated simply: “Congress intended that the
appropriateness of health care units should be determined by the Board’s
traditional community-of-interest criteria ... .”'®" The Board also said that
the application of such criteria had led the majority of the Board to conclude
that its “unit approach to the industrial sector would also suit the health care
industry” inasmuch as it would avoid proliferation and guarantee employees
the fullest freedom to exercise their rights under the Act as required by Sec-
tion 9(b)."** Upon reviewing its decisions in the health care field, the Board
concluded that the unit pattern which has emerged does not resemble the
pattern of bargaining units in the construction industry.'*®  Finally, in River-
side Methodist Hospital, the Board stated without any qualification that the ap-

units it seeks to accomplish the double objective of insuring the rights of employees to
self-organization and freedom of choice and fostering industrial peace and stability
through collective bargaining. Kalamazoo Paper Box Corp., 136 N.L.R.B. 134, 137, 49
LRRM. 1715 (1962).

¥4 Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765, 766, 80 L.R.R.M.
1097, 1099 (1975), enf't denied in part, 589 F.2d 968, 98 L.R.R.M. 2800 (9th Cir. 1978):
The Jewish Hospital Ass'n of Cimcinnati, 223 N.L.R.B. 614. 616, 91 L.R.R.M. 1499,
1504 (1976). See also West Suburban Hospital, 224 N.L.R.B. 1349, 92 L.R.R.M. 1369
(1976). enf't denicd, 570 F.2d 213, 7 L.R.R.M. 2929 (7th Cir. 1978).

185 Shriners Hospital for Crippled Children, 217 N.L.R.B. 806, 808, 89
L.R.R.M. 1076, 1079 {1975). Three opinions were written in the decision. The major-
ity was comprised of Members Penello, Kennedy and Jenkins.

LRIl

187 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1034, enf't denied, 608 F.2d 965,
102 L.R.R.M. 2784 (8d Cir. 1979, In addition the Board stated: “We think it is also
clear that Congress intended that we should rely on our wraditional community of
interest criteria in making unit determinations in the health care industry.” 239
N.L.R.B. No. 104, 100 LR.R.M. 1030, 1032 (1978). In its briel regarding the petition
for review filed by Allegheny General Hospital with the Court of Appeals for the
Third Circuit, the Board asserted that “Congress chose to leave the Board free to exercise its
diseretion [in the health care field] as it does in making unit determinations in other areas.”
{emphasis of the Board) Brief for Respondent at 9-10, Allegheny General Hospiral v.
NLRB, 608 F.2d 965 (3d Cir. 1979).

#4939 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1034, enf't denied, 608 F.2d 965,
102 L.R.R.M. 2784 (3d Cir. 1979).

TR T, at 1037,
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plication of traditional community of interest criteria “fully satisfies legislative
concern regarding unit fragmentation in the health care industry.” 19
Member Penello disagreed with the majority’s opinion in Allegheny General
by arguing in his dissent that the congressional “mandate” against unit prolif-
eration forms, in Senator Taft’s words, a “factor of public interest” which
must be considered in conjunction with the Board's traditional community of
interest criteria.'*'  According to Member Penello, this factor of public in-
terest may require the denial of petitions for units which might be appro-
priate in other industries.’”* In addition, the Court of Appeals for the third
Circuit disagreed with the Board's manner of applying traditional criteria and
refused to enforce a Board order in St. Vincent's Hospital v. NLRB."**  While
the Board has interpreted the court's decision in St. Vincent’s to preclude re-
liance upon traditional unit criteria in deciding health care institution cases,!®
the court actually called for an approach similar to that urged by Member
Penello. The court said that community of interest factors must be placed “in
balance against the public interest in preventing fragmentation” of bargaining
units in the health care industry.!* The Courts of Appeals for the Second

%0 241 N.L.R.B. No. 184, 101 L.R.R.M. 1056, 1057 (1979). There are recent
cases in which the Board has admitted that it must balance the traditional criteria with
the congressional admonition, Michael Reese Hospital and Medical Center, 242
N.L.R.B, No. 30, 101 L.R.R.M, 1157, 1159 (1979}, and that its consideration of bar-
gaining unit cases must take place against the background of the congressional admon-
ition. Montefiore Hospital and Medical Center, 235 N.L.R.B. 241, 242-43, 97 L.R.R. M.
1474, 1475 (1978).

1239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1040 (1978) {Penello, M., dissent-
ing), enf’t denjed, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Gir. 1979). See note 153 supra
for the complete statement. Member Penello expressed a similar conclusion in River-
side Methodist, 241 N.L.R.B. No. 184, 101 L.R.R.M. 1056, 1059 (1979) {Penello, M.,
dissenting).

"2 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1040, enf’t denied, 608 F.2d 965,
102 L.R.R.M. 2784 (3d Cir. 1979).

W3 867 F.2d 588, 97 L.R.RM. 2119 (3d Cir. 1977).

"+ Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1031 (1978)., enf't denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Cir. 1979).

Y5567 F.2d at 592, 97 LLRR.M. at 2122,

The text of the court’s statement was as follows:
The legislative history of the health care amendments, however, makes

it quite clear that Congress directed the Board to apply a standard in this

field that was not traditional. Proliferation of units in industrial settings has

not been the subject of congressional attention but fragmentation in the

health care field has aroused legislative apprehension. The Board there-

tore should recognize that the contours of a bargaining unit in other in-

dustries do not follow the blueprint Congress desired in a hospital.

Similarly, the factors of amount of contact between workers, separate
immediate supervision, and the special skills of certain crafts must be put

in balance against the public interest in preventing fragmentation in the

health care tield. A mechanical reliance on traditional patterns based on

licensing, supervision, skills and employee joint activity simply does not
comply with congressional intent to treat this unique ficld in a special
manner.
Id.
Earlicr, in Memaorial Hospital of Roxborough v. NLRB, 545 F.2d 351, 361, 93
L.R.R.M. 2571, 2577-78 (3d Cir. 1976), the Court of Appeals for the Third Circuit
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and Ninth Circuits have reached similar conclusions.'*® In NLRB v. West
Suburban Hospital,**" the Court of Appeals for the Seventh Circuit said that
Congress has clearly required the Board to view evidence concerning tradi-
tional community of interest factors “in the context” of the expressed
congressional policy of preventing the proliferation of bargaining units in the
health care field."**

The Board defends its use of traditional criteria on two grounds. First,
the Board reasons that if Congress has wished to preclude the use of tradi-
tional criteria it could have done so either by amending Section 9(b) of the
Act, concerning the determination of appropriate bargaining units, or by
adopting the approach originally advocated by Senator Taft in S. 2292.1%
While the Board's assertion of what Congress might have done is correct, it
does not help to determine the degree of significance which should be given
to traditional community of interest factors in determining appropriate units.
Clearly Congress did not wish to prohibit the Board from considering such
factors altogether. Indeed, the Board opinions cited by Congress in its
proliferation admonition contained community of interest criteria analyses.
On the other hand, Congress did not simply remove the exemption of non-
profit hospitals from coverage under the Act, thereby signalling the Board’s
right to apply community of interest factors to the health care field in the
same manner as in other industries. Instead, Congress issued its admonition
concerning the proliferation of bargaining units as an affirmative expression
of intent. This intent cannot be disregarded by the Board in determining the
weight to be assigned traditional criteria. The Board clearly exceeds its power
when it attempts to implement the policy expressed in Riverside Methodist—
that utilization of traditional criteria “fully satisfies” Congress’s concern re-
garding unit fragmentation. The statement by Congress concerning prolifera-
tion of bargaining units must be deemed by the Board to mean something. In
Allegheny General the Board did say that Congress intended to prevent the
pattern of units established in the heaith care field from resembling that of
the construction industry. As was demonstrated in the preceding section,®®
however, Congress's concern was broader than has been suggested by the
Board. Thus, the Board’s utilization of traditional criteria must reflect a con-
gressional concern broader in scope than merely an intention to avoid the
adoption of the construction industry model in the health care field.

said that while the factor of the congressional admonition should not be “controlling”
in the Board's unit determinations, it should be viewed as a “prescribed factor to
guide” the Board's exercise of discretion.

196 NLRB v. Mercy Hospital Ass'n, 606 F.2d 22, 27, 102 L.R.R.M, 2259, 2262
(2d Cir. 1979). NLRB v. St. Francis Hospital of Lynwood, 601 F.2d 404, 418-19, 101
L.R.R.M. 2943, 2953 (4ch Cir. 1979).

w570 F.2d 213, 97 L.RR.M. 2929 (7th Cir. 1978).

WA pg o ag 215, 97 LLRRM, at 2981, In Bay Medical Center, Inc. v. NLRB, 588
F.9d 1174, 1178, 100 L.RR.M. 2218, 2215 (6th Cir. 1978), cert. denied, 102 LLR.R.M,
2360 (1979), the Court of Appeals for the Sixth Circuit concluded that the Board had,
in the case beforc it “balanced” the congressional policy against undue proliferation
with the policy against disrupting existing bargaining relationships.

19 Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1032 (1978), (frgf’r denied, 608 F.2d 965, 102 LL.R.R.M. 2784 (3d Cir. 1979).

2 Gee (ext accompanying notes 172-181 supra.
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The second basis used by the Board to support its manner of applying
traditional criteria is Senator Williams's statement that “a notable disparity of
mterests between employees” will sometimes warrant the creation of separate
units.**"  The Board reasons that the existence of a “notable disparity of in-
terests” can be determined only by application of the Board’s traditional
community of interest criteria.?®®  However, it is unreasonable to conclude
that Senator Williams's statement was intended to permit the Board to rely
exclusively upon its traditional criteria. In the sentence following the phrase
relied upon by the Board, Senator Williams noted that the Senate committee
clearly intended that the Board give due consideration to the committee’s ad-
monition concerning proliferation of bargaining units,203

In summary, the Board’s apparent intention to rely almost exclusively
upon the application of traditional community of interest criteria in establish-
ing health care industry bargaining units is not justified by pertinent legisla-
tive history. Rather, an approach such as that suggested by Member Penello
and the courts of appeals must be deemed to be the approach preferred by
Congress. Congress intended that the Board consider both its warning against
unit proliferation and traditional community of interest factors in establishing
health care bargaining units. Therefore, it follows logically that Congress ex-
pected the Board to weigh the two factors on a case by case basis within con-
gressionally indicated parameters.

C. Summary of Indications of Congressional Intent

The analysis in the preceding sections suggests a number of conclusions
which, when considered together, provide guidelines for determining appro-
priate bargaining units in health care institutions. Congress used language
which without a doubt prohibits the proliferation of bargaining units. Resolu-
tion of the bargaining unit issue was considered to be among the most impor-
tant issues confronted by Congress in passing the 1974 amendments, and the
adoption of identical mandates by the Senate and House committees consti-
tutes a unique action insofar as the establishment of bargaining units in a
particular industry is concerned. Congress intended to leave the Board the
flexibility necessary to exercise its experience and expertise in establishing
health care institution bargaining units. However, it did not. intend to leave
the Board with the same degree of flexibility which would have resulied had
the health care amendments been passed without warnings against the prolif-
eration of bargaiming units. Thus, the Board may apply its traditional com-
munity of interest criteria in determining appropriate units, but it may not
rely exclusively upon such criteria. Instead, the Board must exercise its dis-
cretion within the framework of the congressional admonition, and units
which might be appropriate in other industries may not be appropriate in the
health care industry.

201 LeGISLATIVE HisTORY, supra note 3, at 363, 120 Conc. Rec. 22575 (July 10,
1974). For a complete statement of Senator Williams's remarks, see Appendix B,

%2 Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1034 (1978). enf't denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Cir. 19749),

9% LEGISLATIVE HISTORY, supra note 3, at 363, 120 Conc. Rec, 22575 {July 10,
1974). See Appendix B.
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Congress was wary of the creation of separate units for the many differ-
ent job classifications and professional interests represented in health care
institutions. Applying the traditional criteria in such a manner as merely to
avoid the creation of a pattern of units in the health care industry which
resembles the pattern in the construction industry is not sufficient to satisfy
the concern of Congress regarding proliferation of units. The health care
bargaining unit cases cited with approval by the congressional committees
provide additional guidelines. Congress apparently does not approve of: sepa-
rate units of LPNs, separate units of individual departments of technical
cmployees, separate units of maintenance department employees or even of
all technical employees, at least in certain situations. On the other hand, Con-
gress apparently approves of the consolidation of several groups of employees
into a single bargaining unit. While Congress did indicate its approval and
disapproval of certain practices, it did not establish any specific measure or
standard which it wished 10 have applied to unit cases in order to ensure the
satisfaction of its concern regarding unit proliferation. The formulation of a
precise rule in this regard is neither appropriate nor feasible in view of the
flexibility which Congress apparently intended to leave to the Board.

The formula suggested by the Board sufters from a number of shortcom-
ings. Member Pencllo, however, has proposed a test which appears to be a
reasonable and appropriate approach o the problem. Member Penello has
argued that separate units should be found appropriate in the health care
industry only when employees in the proposed unit enjoy “an exceptionally
high degree of community of interest among themselves, distinct and apart
from other employees™?*'—a community of interest “significantly greater
than that which would normally justify separate representation in other indus-
tries.” 2% This test explicitly recognizes the right of the Board to apply com-
munity of interest factors and leaves the Board with {lexibility in their applica-
tion. However, it also recognizes Congress's desire that such criteria not be
applied in the same manner as in other industries. Member Penello’s standard
enunicates a more stringent standard for the establishment of separate rep-
resentation than is utilized in other industries.

Since Penello’s formulation does not expressly sct a limit on the number
of units which may be created in health care institutions, tension may arise
between the objectives of according separate unit status o groups enjoying
exceptionally high degrees of interest and of limiting the number of separate
units. Congress's concern with “proliferation” suggests only a limitation upon
the number of units, and thus Pencllo’s test is appropriately applied only
when it is utilized in a manner that accords separate representation only to
those groups of employees which enjoy the highest degrees of separate and
distinct community of interests. In other words, Penello's test is properly
employed only when it is used to limit the number of units established 2%

4 Allegheny General Hospital, 239 N.L.R.B. No, 104, 100 L.R.R.M. 1030,
1046 (1978) (Penello, M., dissenting), enf"t denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d
Cir. 1979).

ML, 100 LLR.RM, ar 1041,

9% See id., 100 L.R.R.M. at 1046 (Penello, M., dissenting).



902 BOSTON COLLEGE LAW REVIEW [Vol. 20:867

11. BoARD IMPLEMENTATION OF CONGRESSIONAL [INTENT

Although it appears that a process of evolution is still under way,**" a
number of specific guideposts in the Board's approach to the establishment of
bargaining units in health care institutions are now clear. With respect to pro-
fessional employees, the Board has indicated that it will find appropriate bar-
gaining units comprised of three separate groups of employees: registered
nurses,®® physicians,?®® and residual professional employees.®'®  With respect
to non-professional employees, the Board has indicated that it may find ap-
propriate separate bargaining units comprised of technical employees,®'! ser-
vice and maintenance employees,?'* maintenance department employees®'* or
powerhouse employees,?'* business office clerical employees®'® and chauf-
feur-drivers.2'* In additon, Section 9(b) of the Act requires that guards not
be placed in units with other employees.*'”  Prior bargaining history in a

207 Fyr instance, Member Penello predicted in his dissenting opinion in Al-
legheny General Hospital, 239 N.1.R.B. No. 104, 100 L.R.R.M. 1030, 1046 (1978),
enf't denied, 608 F.2d 965, 102 L.R.R.M. 2784 {3d Cir. 1979) that the Board will find
more units to be appropriate as time goes on, particularly in the professional classifica-
tions. Recently the Board held a group of chauffeur-drivers to be an appropriate unit.
Michael Reese Hospital and Medical Center, 242 N.L.R.B. No. 50, 101 L.R.R.M. 1157,
1159 (1979).

20 Spe, o, Mercy Hospitals of Sacramento. Inc., 217 N.L.R.B. 765, 770, 89
L.R.R.M. 1097, 1103 (1975).

2 Montefiore Hospital and Medical Center, 235 N.L.R.B. 241, 243, 97
L.R.R.M. 1474, 1476 (1978): Ohio Valley Hospital Ass'n, 230 N.L.R.B. 604, 605, 95
L.R.R.M. 1430, 1431 (1977). '

B0 See, e.g., Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765, 764, 89
L.ER.M. 10497, 1102 (1975).

210 See, e.g., Newington Children’s Hospital, 217 N.L.R.B. 793, 795, 89 L.R.R.M.
1108, 1111 (1975); Nathan and Miriam Barnert Memorial Hospital Ass'n, 217
N.L.R.B. 775, 784, 89 L.R.R.M. 1083, 1096-97 (1975).

212 Lo, e.g., Newington Children’s Hospital, 217 N.L.R.B. 793, 795, 8¢ L R.R.M.
1108, 1151 (1975).

213 See, o.g., West Suburban Hospital, 224 N.L.R.B. 1349, 1351, 92 L.R.R.M.
1369, 1371 (1976), enf't denied, 57) F.2d 213, 97 L.R.R.M. 2929 (7ch Cir. 1978).

214 See, e.g., Mercy Center for Health Care Services, 227 N.L.R.B. 1814, 1815,
94 L.R.R.M, 1534, 1536 (1977): St. Vincenl's Hospital, 223 N.L.R.B. 638, 61 L.R.R.M.
1518 (1976), enf"t denied, 567 F.2d 588, 97 LRR.M. 2119 (3d Cir. 1977); Kansas City
College of Osteopathic Medicine, 220 N.L.R.B. 181, 182. 90 L.R.R.M. 1189, 1190
(1975). Where the Board has found separate maintenance uniis o be appropriate,
boiler operators have been included. Allegheny General Hospital. 239 N.L.R.B. No.
104, 100 L.R.R.M. 1030, 1087 (1978), enf't denied, 608 F.2d 965, 102 L.LR.R.M. 2784
(3d Cir. 1979).

2% See, e.g., St. Catherine’s Hospiral, 217 N.L.R.B. 787. 790, 89 L.R.R.M. 1070,
1074 (1975); Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765, 770, 89 L.R.R.M.
1097, 1108 (1975). The Board's decision in Merey concerning business office clericals
was reversed and remanded in a connected proceeding, NLRB v. Mercy Hospitals,
580 F.2d 968, 98 L.R.R.M. 2800 (9th Cir, 1978), cert. denied, 440 U.S. 910 {1979),
because of the Board's refusal to honor a stipulation of the parties.

216 Spe, p.g., Michael Reese Hospital and Medical Center, 242 N.L.R.B. No. 50,
101 L.E.R.M. 1157, 1159 (1979).

217 99 .S.C. § 159(b)}(3) (1973). See also Peninsula Hospital Center, 219
N.L.R.B. 139, 90 L.R.R.M. 1034 (1975).
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specific health care institution,*'® the granting of comity by the Board to the
unit determination of a state agency,*'* or an organizational structure which is
out of the ordinary may increase or decrease the number of bargaining units
deemed to be appropriate. Thus, pursuant to the Board’s decisions to date, a
health care institution may be confronted with nine or more separate bargain-
ing units.*?® By way of contrast, the Board has found the following separate
units to be appropriate in the industrial sector depending upon the circum-
stances with which it is presented: all professional employees, all production
and maintenance employees, all technical employees and all office clerical
employees.??’  Segments of any of these units may also be deemed appro-
priate.>*2

While denials of separate units can safely be assumed to be consistent
with the admonition of Congress regarding the proliferation of units,??® no
such assumption can be made concerning the Board's creation of separate
units. Consideration of Beoard action here will therefore be limited to an
evaluation of the Board’s action in approving these units. A complete analysis

2% See, e.g., Bay Medical Center, Inc., 218 N.L.R.B. 620, 89 L.R.R.M. 1310
(1975); 224 N.L.R.B. 69, 92 L.R.R.M. 1380 (1976), enft granted, 588 F.2d 1174, 100
L.RR.M. 2213 (6th Cir. 1978).

21% See, e.g., Long Island College Hospital, 228 N.L.R.B. 83, 94 L.R.R.M. 1438
(1977), enf"t dented, 566 F.2d 833, 96 L.R.R.M. 3119 (2d Cir. 1977), cert. denied, 435
U.S. 996 (1978).

220 A Federal Mediation and Conciliation Service (FMCS) swudy, which included
data up to December 31, 1976, concluded that the problem of unit proliferation ap-
peared to be “limited.” FMCS Stupy, supra note 4, at 439, The Service based this
assessment upon the fact that only in approximately four percent of all bargaining
situations did two or more unions represent employees at a single institution. /d. How-
ever, this figure excluded instances in which a single labor organization represented
several units in a single institution. Id.

221 Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1034-35 (1978), enf’t denied, 608 F.2d 965, 102 L.R.R.M. 2784 (3d Cir. 1979).

222 [

223 The Board has in several instances denied petitions seeking elections in
separate units of employees occupying a single job classification. San Jose Hospital and
Health Center, Inc., 228 N.L.R.B. 21, 22, 96 L.R.R.M. 1391, 1362 (1977) (pharma-
cists); The Paul Kimball Hospital, Inc., 224 N.L.R.B., 458, 458, 92 L.R.R.M. 1342,
1342-43 (1976) (boiler operators); North American Medical Center, 224 N.L. R.B. 218,
290,92 L.R.R.M. 1212, 1214 (1976) (emergency medical technicians); Dominican Santa
Cruz Hospital, 218 N.L.R.B. 1211, 1211, 89 L.R.R.M. 1504, 1505 (1975) (medical
laboratory technicians); Duke University, 217 N.L.R.B. 794, 799, 89 L.R.R.M. 1065,
1065 (1976) (switchboard operators); St. Catherine’s Hospital, 217 N.L.R.B. 787, 788,
89 L.R.R.M. 1070, 1072 (1975) (LPNs); New York University Medical Center, 217
N.L.R.B. 522, 526, 8¢ L.R.R.M. 1045, 1049 (1975} (psychiatrists).

The Board has also denied some requests 1o establish separate departmental units.
Riverside Methodist Hospital, 223 N.L.R.B. 1084, 1087, 92 L.R.R.M. 1033, 1036
(1976) (maintenance department employees); American Hospital Management Corp.,
219 N.L.R.B. 25, 25, 89 L.R.R.M. 1499, 14499 (1975) (laboratory and x-ray department
employees); Bay Medical Center, 218 N.L.R.B. 620, 622, 89 L.R.R.M. 1310, 1313
(1975), 224 N.L.R.B. 69, 71, 82 LR R.M. 1380, 1381 (1976), enf’d, 588 F.2d 1174,
1178, 100 L.R.R.M. 2213, 2215 (6th Cir. 1978) (housekeeping department}. The
Board also denied a request for a unit limited 1o “patient care” employees. Mount Airy
Foundation, 217 N.L.R.B. 802, 89 L.R.R.M. 1067, 1069 (I975).
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of the Board's approach would require, at least in some instances, extensive
case by case analysis and comparison of the application of traditional com-
munity of interest criteria.*?* Such lengthy and detailed analysis is beyond
the scope of this paper.?*® Instead, the following pages will note only such
general observations regarding the Board’s decisions as appear appropriate.

A. Residual Units of Professional Emplovees, Service
and Maintenance Units and Business Office Clerical Unilts

The Board’s approval of separate units for residual groups of profes-
sional employees, service and maintenance employees, and business office
clerical employees appears to be appropriate.*®® These groupings are broad
enough to encompass significant percentages of health care employees, thus
potentially limiting the number of units. All three groupings might be charac-
terized as “generic,” their reach sweeping across departmental and classifi-
cation lines. In general, according separate unit status to these groups avoids
fragmentation of bargaining units and is consistent with the congressional
non-proliferation admonition.?*” In addition these three groups qualify for
separate treatment under traditional community of interest criteria. In
Newington Children’s Hospital **® for example, the Board noted that a service
and maintenance unit in a health care institution is the analogue to the
plantwide production and maintenance unit in the industrial sector and as
such is the “classic appropriate unit.” 22*

221 Furthermore, any conclusions reached concerning the application of tradi-
tional criteria in past decisions regarding a particular type of bargaining unit are sub-
Jject to modification when applied to different organizational structures in future cases.

225 The application of traditional community of interest criteria is ofien a dif-
ficult and subjective task in any industry. It frequently entails weighing the similarities
and dissimilaritics between the group of employees in the proposed unit and other
groups of employees of the same employer and artaching varying degrees of signifi-
cance to a large number of conflicting factors. Minor factual differences may justify
opposite results. Atlas Hotels, Inc. v. NLRB, 519 F.2d 1330, 1335, 89 L.R.R.M. 3057,
3060 (9th cir. 1975). Onc court has noted that there are usually so many good reasons
which may be urged in support of the propriety of any particular unit determination
that anyone who atacks the appropriateness of any unit certified by the Board “wages
an uphill fight.” NLRB v. Schill Steel Products, Inc.. 340 F.2d 568, 574, 58 L.R.R.M.
2177, 2181 (5th Cir. 1965). Examples of both the method utilized and the difficulty
encountered by the Board in applying traditional community of interest criteria in
health care cases may be found in The Jewish Hospital Ass'n, 223 N.L.R.B. 614, 91
L.R.R.M. 1499 (1976), West Suburban Hospital 224 N.L.R.B. 1349, 92 L.R.R. M. 1369
(1976), enf't denied, 570 F.2d 213, 97 L.R,R.M, 2929 (7th Cir. 1978} and Riverside
Methodist, 223 N.L.R.B. 1084 (1976) and 241 N.L.R.B. No. 184, 101 L.R.R.M. 1056
(1979).

2% There can be no doubt whatsoever regarding the propriety of the Board's
creation of separate units for guards.

227 In Extendicare, the Board held that a unit comprised of all service and
maintenance employees and all technical employees constituted an appropriate sepa-
rate unit,

224 217 N.L.R.B. 793, 89 L.R.R.M. 1108 (1975).

B I at 794, 89 L.R.R.M. at 1110. Member Pencllo has agreed with the Board
majority in the creation of separate units for business office clerical employees, con-



July 1979] HEALTH CARE BARGAINING UNITS 905

In his dissent in St. Catherine's Hospital **° however, former Member Ken-
nedy specifically rejected the notion that the interests of business office cleri-
cals are so distinct that they must be represented in a unit separate from
other nonprofessional employees even when all parties agree to their inclusion
in a comprehensive unit of nonprofessional employees. Similary, in NLRB v.
Mercy Hospitals of Sacramento, Inc.,**' the Court of Appeals for the Ninth Cir-
cuit reversed the Board's refusal to honor a stipulation of the parties placing
business office clericals in an all clerical unit. The Board had found a separate
unit for business office clericals to be appropriate and had, in an action
analogous to its practice in the industrial sector,*®? placed clerical employees
other than business office clericals in the service and maintenance unit.z%?

In spite of these criticisms, the Board’s treatment of business office cleri-
cals appears (o be consistent with the implications of Extendicare. In Mercy Hos-
pitals, the separation of business office clericals from hospital clericals did not
result in unit proliferation since the Board added the hospital clericals 1o the
existing service and maintenance unit. The Board’s policy of approving sepa-
rate business office clerical units results in no more separate units than were
created in Extendicare.®*

B. Technical Employee Units

The preceding rationale applied in evaluating the need for residual pro-
fessional, service and maintenance, and business office clerical units is equally
applicable in determining the propriety of separate units for technical em-
ployees. Technical employee units are broad enough to encompass sizable
groups of employees and cut across departmental and classification lines.
Thus, they appear to be among the acceptable alternatives to units established
according to “professional interest” or “job classification” which Senator Taft

cluding that the Board has long recognized that these employees share “an unusually
high degree of interest.” Allegheny General Hospital, 239 N.L.R.B. No. 104, 100
LR.R.M. 1030, 1043 (1978) (Penello, M., dissenting), enf’t denied, 608 F.2d 965, 102
L.R.R.M. 2784 (3d Cir. 1979).

230 917 N.L.R.B. 787, 791, 89 L.R.R.M. 1070, 1075 (1975}

231 589 F.2d 968, 98 L.R.R.M. 2800 (Yth Cir. 1978), cert. denied, 440 U.S. 910
(1979).

232 In the industrial sector, the Board has accorded separate unit treaiment to
business office ¢lericals and has included plant clericals in production and maintenance
units. Fisher Controls Co., 192 N.L.R.B. 514, 515, 77 L.R.R.M. 1809 (1971): General
Electric Co., 107 N.L.R.B. 70, 33 L.R.R.M. 1336 (1953}

233 Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765, 770, 89 L.R.R.M.
1097, 1103-04 (1975).

234 In Extendicare the Board excluded both business office clerical employees
and medical records clerical employees from the unit of technical, service and mainte-
nance employees. As was discussed earlier, sce text accompanying notes 132-34, supra,
Congress did not disapprove of the exclusion of these employees from the broad unit.
Of course, the Board could reduce the number of units by placing all clerical
employees in the service and maintenance unit. It did so in Appalachian Regional
Hospitals, Inc., 233 N.L.R.B. 542, 96 L.R.R.M. 1528 {1977) where the union success-
fully sought a combined unit of service and maintenance, technical and clerical
employees.
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indicated were disdained by Congress.?*> Nevertheless, the Board’s certifica-
tion of such units has been strenuously criticized.?*® Member Penello, former
Member Kennedy,*®” and some commentators ?*® have argued that the
Board’s practice of approving separate technical units in the health care field
is improper. They contend that the Board has given approval to such units
automatically—contrary to its practice in other industries—and has ignored
the ramifications of Congress's approval of the “trend toward broader units”
reflected in Extendicare.

The Board’s approach to granting separate technical units in the health
care field does appear to be virtually automatic. In one of the leading cases
concerning this issue the Board said:

We shall, accordingly, grant a separate unit of technical employees
here and at other health care facilities when such a unit is sought
and the facts indicate that the employees sought in that unit are, in
fact, technical employees.?%

Approximately one year later the Board stated:

The Board has, in cases involving health care institutions, recently
indicated it will not normally compel the inclusion of technical
employees in a unit composed of service and maintenance
employees. We see no reason herein o deviate from precedent to
require the inclusion of the technical employees in the service and
maintenance unit.24

35 See Appendix A. Certainly Senator Taft could not object to the creation of
separate technical units since his initial proposal —8.2292 —would have permitted such
units. See text at note 84 supra. However, Senator Taft’s bill would have permitted a
maximum of five units in health care institutions. Thus, his attitude toward permitting
separate technical units might have been different in the context of 5.2292 than in the
context of the flexible approach ultimately adopted by Congress.

236 But see NLRB v. Sweetwater Hospital Ass'n, 604 F.2d 454, 102 L.R.R.M.
2246 (6th Cir, 1979), in which the court enforced an order of the Board requiring a
hospital to bargain with a separate unit of technical employees. The court indicated
that “a different case would be presented” if at some future time the Board approved
more than one unit to represent the hospital's other non-professional employees. Id. at
458 n.7, 102 L.R.R.M. at 2248 n.6.

227 Allegheny General Hospital, 239 N.L.R.B. No. 104, 100 L.R.R.M. 1030,
1043 (1978) (Penello, M., dissenting). enf't denied, 608 F.2d 965, 102 1..R.R.M. 2874 (3d
Cir. 1979): Newington Children's Hospital, 217 N.L.R.B. 793, 89 L.R.R.M. 1108, 1111
(1975) (Kennedy and Penello, MM., dissenting); St. Catherine’s Hospital, 217 N.L.R.B.
787, 791-92, 89 L.R.R-M. 1070, 1075 (1975) (Kennedy, M., dissenting) (Penello, M.,
dissenting in part); Barnert Memorial Hospital, 217 N.L.R.B. 775, 784-86, 89 L.R.R.M.
1083, 1094 (1975) (Kennedy and Penello, MM., dissenting).

8 Emanucl, supra note 41, at 10-99; King, supra note 78, at 165.69.

2% Nathan and Miriam Barnert Memorial Hospital Ass'n, 217 N.L.R.B. 775,
777, 89 L.R.R.M. 1083, 1087 (1975).

¥*" The Jewish Hospital Ass'n of Cincinnati, 229 N.L.R.B. 614, 617, 91
LRRM. 1499, 1605 (1976). See also Children's Hospital of Pittshurgh, 222 N.L.R.B.
588, 590, 91 L.R.R.M. 1440, 1444 (1976): Pine Manor, Inc.. 238 N.L.R.B. No. 217. 99
L.R.R.M. 1323, 1325 (1978).
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The Board has established separate technical units in numerous cases,??! de-
viating from the practice only under unusual circumstances.?*?

In the industrial sector, on the other hand, the Board does not automati-
cally exclude technical employees from other units when their placement is in
issue.2*® The Board abandoned such a policy nearly twenty years ago.**
Instead, the Board makes a “pragmatic judgment” in each case based upon its
analysis of traditional community of interest factors and the desires of the
parties.?** In view of Congress's admonition, it is anomalous that separate
technical units apparently can be established with less difficulty in the health
care field than in other industries.

Also, it cannot be denied that the “irend toward broader units” discerned
in Extendicare involved only the Board’s placement of technical employees with
service and maintenance employees.>*®* In Extendicare the Board noted sev-
eral specific factors which made a separate technical unit inappropriate: the
technical employee shared 2 community of interest with the service and
maintenance employees; a separate bargaining unit for LPNs had been
deemed appropriate; only seven technical employees were involved; and the
petitioning union indicated a willingness to represent technical personnel with
service and maintenance employees in a single unit.**’ At the very least,
when such factors are present in health care institution cases, the Board
should not ignore the implications of Congress’s endorsement of Extendi-
care.2*® Moreover, it might well be argued that this endorsement should not
be limited to the particular combination of facts present in Extendicare.

241 §ee Fmanuel, supra note 41, at 1498 n.59.

242 Pine Manor, Inc., 238 N.L.R.B. No. 217, 99 L.R.R.M.. 1323, 1325 (1978)
(LPNs accorded self-determination election in order to choose between separate rep-
resentation or inclusion in existing unit of service and maintenance employees—small
number of employees overall and eight LPNs, community of interest with certain serv-
ice and maintenance unit employees); Appalachian Regional Hospitals, Inc., 233
N.L.R.B. 542, 96 L.R.R.M. 1528 (1977) (small tacility and small number of employees,
union sought unit of all nonprofessional employees, community of interest with service
and maintenance employees); National G. South, Inc., 230 N.L.R.B. 976, 95 L.R.R.M.
1478 (1977) (union sought unit of service and maintenance and technical employees
and technical employees shared community of interest with service and maintenance
employees); Illinois Extended Care Convalescent Center, 220 N.L.R.B. 1085, 90
L.R.R.M. 1387 (1975) (only four technical employees, the union was willing to stipulate
to their inclusion in broad unit); Mount Airy Foundation, 217 N.L.R.B. 802, 89
L.R.R.M. 1067 (1975) (small facility, small number of technical employees, some of
whom union agreed to represent in broad unit, remainder of whom were not licensed,
registered or certified).

248 Mack Trucks, Inc., 214 N.L.R.B. 382, 87 L.RR.M. 1551 (1974); The Shef-
field Corp., 134 N.L.R.B. 1101, 49 L.R.R.M. 1265 (1961).

244 The Sheffield Corp., 134 N.L.R.B. 1101, 49 L.R.R.M. 1265 {1961).

245 Jd. at 1103-04, 49 L.R.R.M. at 1266.

246 Gee text at note 132 supra.

27 Gee text and notes at notes 129-31 supra.

248 In Nathan and Miriam Barnert Memorial Hospital Ass'n, 217 N.L.R.B. 775,
89 L.R.R.M. 1083 (1975), the majority and the dissenters disagreed with respect to
whether the facts presented in that case were, at least in part, analogous to those of
Extendicare. The majority did acknowledge a “commonality of interests” between the
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In summary, the certification of broad technical employee units encom-
passing significant numbers of employees limits the potential number of units
tn an institution and thus appears to be consistent with Congress’'s desire to
avoid the proliferation of bargaining units. Nevertheless, the Board should
show greater willingness to combine technical personnel with service and
maintenance employees in a single unit. It should not grant separate technical
units more readily in the health care field than in the industrial sector, but
should display a greater sensitivity to the implications of Congress’s approval
of Extendicare and the admonition concerning proliferation. In instances in
which service and maintenance employees share a community of interests with
technical employees, and especially in instances in which the number of tech-
nical employees is relatively smail and the creation of a unit combining techni-
cal with service and maintenance employees would not clearly result in a lack
of representation for the technical employees, such combined units should be
deemed appropriate.

C. Registered Nurse and Physician Units

Registered nurses (RNs) and physicians each appear to exemplify the
separate “professional interests” of which Senator Taft spoke in explaining
congressional concern with unit proliferation.?** Separate units for RNs and
physicians therefore appear to be inherently suspect. While little guidance
may be found in legislative history regarding the propriety of separate units
for physicians, the disapproval by Congress of the separate LPN unit created
in Extendicare appears important when considering the establishment of sepa-
rate RN units.?*?

A comparison of Extendicare with Mercy Hospitals of Sacramento, Inc.?!-—
the leading case concerning separate RN units—reveals many common fac-
tors. In Mercy, the Board relied upon a history of separate collective bargain-
ing and various aspects of the job responsibilities of RNs in according them
separate unit status. Among the job-related factors deemed significant was the
assertion that the responsibilities of RNs cannot be delegated to any other
employees.*>*  But in Extendicare, the Board noted that the duties or’ LPNs
were not performed by any of the nurses aides or orderlies who were in-
cluded in a service and maintenance unit.?®® In Mercy, the Board said that

technical employees and the service and maintenance employees. 217 N.L.R.B. at 777
n.26, 89 L.R.R.M. at 1087 n.26. However, the majority felt that such commonality was
not so pervasive as to vitiate the technical employees’ separate and distinct community
of interests. Jd. The dissenters concluded that the specialized training and working
conditions of the technical employees in Extendicare were comparable to those in Bar-
nert. 217 N.L.R.B. at 785 n.44, 89 L.R.R.M. at 1095 n.44.

2% See Appendix A,

"% RNs were excluded from the broad units in Woodland Park and Extendicare.
However, their placement was not in issue in those cases, and thus little significance
can be drawn from their exclusion.

#°1 217 N.L.R.B. 765, 89 L.R.R.M. 1097 (1975). See also Texas Institute for Re-
habilitation and Research, 228 N.L.R.B. 578, 94 LR.R.M. 1513 (1977). Since the Merey
Hospitals decision, the Board has routinely accorded RNs separate unit treatment. See,
¢.g., Samaritan Health Services, Inc., 238 N.L.R.B. No. 56, 99 L.R.R.M. 1551 (1978).
(1978).

22 217 N.L.R.B. at 767, 89 L.R.R.M. at 1100,

#3203 N.L.R.B. at 1232, 83 L.R.R.M. at 1245,
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the Joint Committce on Accreditation of Hospitals and the laws of several
states require hospitals to maintain separate departments of nursing and that
authority over RNs in hospitals was centralized in directors of nursing; in
Extendicare the Board noted that the LPNs worked in the nursing department
of the hospital.*®  In Mercy the Board noted that RNs had graduated from
accredited nursing schools while in Extendicare it made the same observation
regarding LPNs. The Board made two other observations in Mercy regarding
the responsibilities of RNs which were not expressly covered in Extendicare's
discussion of LPNs. The Board said that the overriding responsibility of RNs
is to maintain the best possible patient care. But such responsibility obviously
is the primary duty of LPNs as well as all health care institution employees.?3®
The Board also noted in Merey that, pursuant to this responsibility, RNs are
required to "be on duty 24 hours a day, 7 days a week, 365 days a year.”?*® If
the Board meant that RNs are required to work nights, weekends and to be
“on call” on occasion, the same can be said of LPNs and many other health
care employees. It thus appears that Congress intended that werk re-
sponsibilities more distinctive than those possessed by the RNs and relied
upon by the Board in Mercy be shown in order to carve out a separate unit
for a professional interest or job classification.

This conclusion is especially sound in light of the fact that the job factors
relied upon in Mercy arce hardly unique. The responsibilitics of many health
care employees cannot lawtully be delegated.*®™ Despite this tact, the work of
RNs and many other health care employees is closely integrated. In Mercy the
Regional Director noted that the RNs worked closely with many other
employees, including other professional employees such as pharmacists, physi-
cal therapists, dicticians and medical laboratory technologists.**®  The Re-
gional Director concluded that all of the employer’s professional employees
shared a substantial community of interest.***  In addition, the Joint Commis-

4 A pypical” hospial nursing cdepartment consists of forty percent registered
nurses, twenty percent licensed practical nurses and forty percent nurses aides. Zim-
merman, How It Is With Nurses Thirty-two Months After The Taft-Hartley Amendments, in
LaBOR RELATIONS LAaw PROBLEMS IN HOSPITALS AND THE HEALTH CaARrRE INpusTrY 103, .
104 (A. Knapp ed. 1977).

5 In Mount Airy Foundation, 217 N.L.R.B. 802, 802, 89 L.R.R.M. 1067, 1068
(1975), the Board stated: “[1]f any particular fact is evident, it is the fact that all
employees in health care industry, sharing as they must a genuine concern for the
well-being of patients, are involved in “patient care.””

286 917 N.L.R.B. at 767, 89 LLR.R.M. at 1100,

257 See, e.g., NLRB v. Su. Francis Hospital of Lynwood, 601 F.2d 404, 419, 101
L.R.R.M. 2943, 2954 (9th Cir. 1979): CaL. Bus, & Pror. Cone §§ 1269-70, 1280, 1627,
4385-86. Moreover, many RN duties are performed on occasion by other employees.
fd.

288 Mercy Hospitals of Sacramento, Inc., Case Nos. 20 RC-12299, 12300-02, PP
8-10 (Region 20, Dec. 10, 1974). Ser also the dissenting opinion of Member Kennedy in
Mercy Hospitals of Sacramento, Inc, 217 N.L.R.B. 763, 774, 83 L.R.R.M. 1047, 1107
(1975).

% Mercy Hospitals ol Sacramento, Inc., Case nos. 20-RC-12299, 12300-02, pp.
16-17 (Region 20, Dec. 10, 1974). In its Brict in NLRB v. St. Francis Hospital of
Lynwood, 601 F.2d 404, 101 L.R.R.M. 2943 (9th Cir. 1979), the Board argued that
RNs are “generalists” who in the course of ensuring the coordination of patient care



910 BOSTON COLLEGE 1AW REVIEW {Vol. 20:867

sion on Accreditation of Hospitals does not require administrative authority
over nursing services to be maintained in any more separate a fashion than
required of many other hospital services, such as dietetic services, pathology
services, pharmaceutical services and radiology services.?*® Moreover,
twenty-seven of the RNs employed by Mercy Hospitals were not even assigned
to the separate nursing department.*®'  With respect to the Board’s reliance
upon the fact that RNs must be graduated from nursing schools and be
licensed, many other professional and technical health care employees are
subject to similar or even more stringent educational and licensing require-
ments.?®*  As if recognizing these facts, the Board has denied separate rep-
resentation to other professional groups whose separate communities of in-
terest appear to be as distinct as that of the RNs in Mercy. 252

In Mercy, the Board also relied heavily upon an “impressive” and “singu-
lar” history of separate collective bargaining by RNs in granting a separate
unit.**  However, no evidence whatsoever supporting this assertion had been
developed at the hearing in Mercy.?** The Board relied instead upon state-
ments made in oral arguments asserting a history of separate RN bargain-
ing 2% and upon Board decisions concerning RNs which had been rendered

summon and deal with other health care professionals. The Board also acknowledged
that professional employee units which included RNs might also be appropriate units.
Id. au 37.

260 See JoiNT COMMISSION ON ACCREDITATION OF HOSPITALS, ACCREDITATION
ManvaL For HospiTars, XVI., 11-14, 109-10, 117-18, 135-36 (1978).

2L Mercy Hospitals of Sacramento, Inc., Case Nos. 20-RC-12299, 12300-02, p.
9 (Region 20, Dec. 10, 1974). It should also be acknowledged that the labor relations
policies of many hospitals are centralized. See, e.g., Samaritan Health Services, Inc., 238
N.L.R.B. No. 56, 99 L.R.R.M. 1551, 1556-59 (1978).

282 See Samaritan Health Services, Inc., 238 N.L.R.B. No. 56, 99 I.R.R.M. 1551
(1978); Sutter Community Hospitals of Sacramento, 227 N.L.R.B. 181, 94 L.R.R.M.
1450 (1976).

283 See, e.g., San Jose Hospital & Health Center, Inc. et al,, 228 N.L.R.B. 21, 96
L.R.R.M. 1381 (1977)) (pharmacists’ union introduced evidence regarding bargaining
history of pharmacist units); Beth Israel Hospital, 219 N.L.R.B. 520, 89 L.R.R.M. 1685
(1975} (pharmacists); New York Univ. Med. Center, 217 N.L.R.B. 522, 89 L.R.R.M.
1045 (1975) (psychiatrists).

264 217 N.L.R.B. at 767, 83 L.R.R.M. at 1100

28 Brief for Respondent at 33, NLRB v. 5t. Francis Hospital of Lynwood, 601
F.2d 404, 101 L.R.R.M. 2943 (th Cir. 1979); Bricf for American Hospital Ass'n as
Amicus Curtae at 11, NLRB v. St. Francis Hospital of Lynwood, 601 F.2d 404, 101
L.R.R.M. 1943 (9th Cir, 1979): Brief for Employer at 20, Sierra Vista Hospital, Inc.,
Case No. 31-RC-3166 (Region 31, 1975); Emanuel, supra note 41, at 193; Lasor RrLa-
TIONS Law PrROBLEMS 1IN HospiTaLs aNp THE HEALTH Care INDUSTRY 76-7 (statements
of Board Chairman john H. Fanning and Stephen P. Pepe) (A. Knapp ed. 1977).

5% Briel for Petitioner at 30, NLRB v. St. Francis Hospital of Lynwood, 601
F.2d 404, 101 LR R.M. 2943 (0th Cir. 1979); Brief for Petitioner and 33-34, Lutheran
Hospitals and Homes Society of America, Case Nos. 77-2000 and 2024 (10th Cir.
1979).

The remarks relied upon by the Board were apparently those of the counsel for
the American Nurses Association to the effect that he knew of no insiance in which
registered nurses had been placed in a unit with other professional employees. Coun-
sel noted, however, cases in which registered nurses had exercised an option to be
included in units with other professional employees were an exception to this rule.
Newington Children's Hospital, oral argument (Jan. 27, 1975) Record at 76.
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prior to the passage of the 1974 amendments.?*? Even if the propriety of
relying upon non-record information is admitted,?®® the Board’s conclusion is
fraught with shortcomings. First, the Board itself has said that bargaining his-
tory should not be considered controlling unless developed pursuant to
determinations made by the Board.?®® Such was not the case with the sup-
posed history relied upon in Mercy.?”™® Second, the Board has held in cases
decided both before and after Mercy that bargaining history which is relevant
to the determination of appropriate units must exist in the employer's geo-
graphical area.?”" The Board's references in Mercy to the “singular history” of
separate bargaining by RNs do not appear to be based upen a history of
bargaining in the employer’s area.?’? Furthermore, the principle of accord-
ing emphasis to the history of bargaining in the employer’s area would appear
to call for case by case consideration. However, commencing with Mercy, the
Board has taken the position that RNs may constitute a separate unit
whenever such a unit is sought by the petitioning labor organization and is
desired by the RNs involved.?”® In at least one case the Board even refused
to permit a health care employer to introduce any evidence of the bargaining
history in its area or of the operations and organization of its institution; in-
stead the employer was permitted to make an offer of proof?™ The Court

287 217 N.L.R.B. at 767 n.11, 89 L.RR.M. at 1100 n.11 (1975).

268 See generally Brief for American Hospital Ass'n as Amicus Curiae at 19,
NLRB v. St. Francis Hospital of Lynwood, 601 F.2d 404, 101 L.R.R.M. 2943 (9th Cir.
1979).

28 Coca-Cola Bottling Co. of Baltimore, 156 N.L.R.B. 450, 452, 61 L.R.R.M.
1061, 1062 (1965); Humble Oil and Refining Co., 115 N.L.R.B. 1485, 1487, 38
LRR.M. 1114, 1114 {1956); Federal Telephone and Radio Co., 120 N.L.R.B. 1652,
1653, 42 L.R.R.M. 1230, 1230 (1958); General Electric Co., 107 N.L.R.B. 70, 72, 33
L.R.R.M. 1058, 1059 (1953).

270 See note 330 infra, and Brief for Employer at 22, Sierra Vista Hospital,
Inc., Case No. 31-RC-3166 (Region 31, 1975).

27t Riverside Methodist, 223 N.L.R.B. 1084, 1087 n.7, 92 L.R.R.M. 1033, 1036
n.7 (1976); LaRonde Bar & Restaurant, Inc., 145 N.L.R.B. 270, 272, 54 L.R.R.M.
1365, 1366 (1963); Pan American Refining Corp., 64 N.L.R.B. 1543, 1546, 17
L.R.R.M. 197, 197 (1945); see Westwood-Ho Hotel Co. v. NLRB, 437 F.2d 1110, 1114,
76 L.R.R.M. 2585, 2588 (9th Cir. 1971); Riverside Methodist, 241 N.L.R.B. No. 184,
101 L.RR.M. 1056, 1058 (1979).

272 See 217 N.L.R.B. at 767, 89 L.R.R.M. at 1100 Lapor ReLaTions Law Pros-
LEMS IN HosPiTaLs aND THE HeEaLTH CARE InDUsSTRY 76-77 (statements of Board
Chairman John H. Fanning and Stephen P. Pepe) (A. Knapp ed. 1977). In Texas
Institute for Rehabilitation and Research, 228 N.L.R.B. 578, 579, 94 L.R.R.M. 1513,
1514 (1977), the Board said that its Mercy decision had been based in part “on the
exclusionary representation pattern of registered nurses across the country ... .” Id.

273 See, e.g., Samaritan Health Services, Inc., 238 N.L.R.B. No. 56, 99 L.R.R.M.
1551, 1559 (1978); Dominican Santa Cruz Hospital, 218 N.L.R.B. 1211, 1212, 89
L.RRM. 1097, 1099 (1975); Mercy Hospials of Sacramento, Inc., 217 N.L.R.B. 765,
766, 89 L.R.R.M. 1097, 1099 (1975).

74 §t. Francis Hospital of Lynwood, 232 N.L.R.B. 32, 97 L.R.R.M. 1297 (1977).
Enforcement was denied in a connected proceeding, N.L.R.B. v. 8t. Francis Hospital
of Lynwood, 601 F.2d 404, 422, 101 L.RR.M. 2943, 2956 (9th Cir. 1979). See also
Briet for the Respondent at 32 n.15, NLRB v. St. Francis Hospital of Lynwood, id.
Brief for the American Hospital Ass’'n as Amicus Curice at 11, id.
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of Appeals for the Ninth Circuit held the Board’s action in that case to be
arbitrary and capricious and stated that the Board’s policy of treating separate
RN units as irrebuttably appropriate contravenes the congressional directive
regarding unit proliferation.2”

Had the Board in Mercy considered the actual history of RN bargaining
as it then existed, it would have seen a picture decidedly less clear than sup-
posed. In California approximately six percent of the RNs employed were
members of separate RN units and twenty percent of this number were
employed in government hospitals.?’® The RN units were concentrated
primarily in the San Francisco area.?’ There were forty-five such units??®
and three bargaining units which contained both RNs and other
employees.?”®  Only one non-government hospital in the Sacramento area
where Mercy Hospitals are located had a separate RN unit.2®® No separate
RN units existed in twenty-two states; in each of four states there was only
one RN unit (and three of these were in government hospitals); in twenty-
four states there were more than two RN units and in only eight of these
states were there more than ten separate RN units.?®'  There were “many”
units which combined RNs with other employees.?52

The Board has held that in order for evidence of bargaining history to be
relevant to its determination of an appropriate unit, such evidence must esta-
blish a consistent pattern of bargaining in units similar to that sought by the

*75 NLRB v. St. Francis Hospital of Lynwoad, 601 F.2d 404, 414, 101 L.R.R.M.,
2943, 2950 (9th Cir. 1979).

¥7% Brief for American Hospital Ass'n as Amicus Curiae at 14-16. NLRB v. St.
Francis Hospital of Lynwood, 601 F.2d 404, 101 L.R.R.M. 2043 (9th Cir. 1979, Brief
tor Petitioner at 38-39, id. Brief for Employer at 21, Sierra Vista Hospital, Inc., Case
No. 31-RC-3166 {Region 31 1975); Emanuel, supre note 41, a1 194,

277 ld.

*78 Brief for American Hospital Ass'ti as Amicus Curiae at 14-16, NLRB v. St.
Francis Hospiral of Lynwood, 601 F.2d 404, 10} L.R.R.M. 2948 (9th Cir. 1979); Brief
tor Employer at 21, Sierra Vista Hospital, Inc., Case No. 31-RC-3166 (Region 31
1975).

*78 Id.; Brief for Petitioner at 38-39, NLRB v. St. Francis Hospital of Lynwood,
601 F.2d 404, 101 L.R.R.M. 2943 (9th Cir. 1979); Brief for Employer at 22, Sierra
Vista Hospital, Inc., Case No. 31-RC-3166 (Region 31 1975).

280 Brief of Respondent at 34, NLRB v. St. Francis Hospital of Lynwood, 601
F.2d 404, 101 L.R.R.M. 2943 (9th Cir. 1979); Brief for Employer at 20, Sierra Vista
Hospital, Inc., Case No. 31-RC-3166 (Region 31 1975).

281 See authorities cited in note 276 supra; King, supra note 78, at 164; and
Brief for Employer at 22-23: Sierra Vista Hospital, Inc., Case No. 31-RC-3166 (Region
31, 1975).

**%* Brief for American Hospital Ass'n as Amicus Curiae at 16, NLRB v. St. Fran-
cis Hospital of Lynwood, 601 F.2d 404, 101 L.R.R.M. 2943 (9th Cir. 1979); Brief for
Employer at 23, Sierra Vista Hospital, Inc., Case No. 31-RC-3166 {Region 31 1975);
Emanuel, supra note 41, at 194, See King supra note 78, at 164. The cases cited by the
Board tn Mercy, 217 N.L.R.B. 765, 767 n.11, 89 L.R.R.M. 1097, 1100 n.11, do not
alter this picutre. All of the cases pre-dated the 1974 amendments and none were cited
by Congress. None of the cases cited dealt with the question of the propriety of
scparating RNs from other hospital professionals. Indeed, most of the cases cited were
industrial sector cases.
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petitioner.283 1 seems fair to say that the history of bargaining which existed
in 1975 did not establish a consistent pattern of separate bargaining by RN's
in cither the Sacramento area, California, or the United States.?®  Further-
more collective bargaining history is only one of the several traditional criteria
which the Board may consider in determining appropriate units.**®  Such his-
tory should not automatically be deeméd controlling, especially in health care
institution cases.?¥¢ At the very least such evidence, as well as other tradli-
tional criteria, should be balanced against the congressional admonition re-
garding unit proliferation.?*?

The Board in Mercy did not identify sufficient factors to distinguish a
separate community of interests possessed by RNs from that possessed by the
LLPNs in Extendicare, or by many other groups of professional employces. As
the Board itsetf implicitly acknowledged in Merey,?®8 it must be mindful of the
degrees of separate communities of interest which are possessed by employees
in other professional groups and job classifications so that the standard of
measurement which it applies in determining appropriate units is as unitorm
as is reasonably possible. According to the Board. the real question is whether
the distinctions between the employees in the unit sought and other
employees of the institution constitute such separate interests as to warrant a
scparate unit while refusing the same privilege to other groups of employees
with similar skills.2*"  As a general rule, separate RN units do not appear to

283 §pp Riverside Methodist, 241 N.L.R.B. No. 184, 101 L.R.R.M. 1036, 1058
(1979); Riverside Methodist, 223 N.L.R.B. 1084, 1087, 92 L.R.R.M. 1033, 1036 {1976);
San Jose Hospital & Health Care Center, Inc., 228 N.L.R.B. 21. 22, 96 L.R.R.M. 1391,
1392 (1977); Anaheim Memorial Hospital, 227 NL.R.B. 161, 162-63, 94 L.R.R.M.
1058, 1059 (1976); St Juseph H()spitzl]. 294 N.L.R.B. 270. 271-72. 92 L.R.R.M. 1209,
1210 (1976): Chester County Beer Distributors Ass'n, 133 N.L.R.B. 771, 773, 48
LR R.M. 1712 (1961).

284 NLRB v. St. Francis Hospital of Lynwood. 601 F.2d 404, 417-18, 101
L.R.R.M. 2943, 2952-53 (9th Cir. 1979). The Board has admitted that the pattern of
RN organization is not “geographically uniform™ but has steadfastly discounted any
asserted significance of such fact. Brief for Petitioner at 40, id.

285 See ext accompanying note 182 supra.

26 Sae NLRB v. St. Francis Hospital of Lynwood, 601 F.2d 404, 418, 10]
L.R.R.M. 2943, 2952-53% (9th Cir. 19749); North Memorial Medical Center, 224
N.L.R.B. 218, 219, 92 L.R.R.M, 1212, 1214 (1976).

87 See Bay Medical Center v. NLRB, 588 F.2d 1174, 1178 (6th Cir. 1978), cert.
denied, 100 S, Ct. 53, 102 L.R.R.M. 2360 (1979).

288 917 N.L.R.B. at 767, 769, 89 L.R.R.M. at 1100, 1101-02.

2% The Jewish Hospital Ass'n of Cincinnati, 223 N.L.R.B. 614, 617. 91
L.R.R.M. 1499, 1504 (1976). See similar statements in Riverside Methodist, 241
N.L.R.B, No. 184, 101 L.R.R.M. 1056, 1061 (1979} (Penello, M., dissenting); Shriners
Hospital for Crippled Children, 217 N.L.R.B. 806. 808, 89 L.R.R.M. 1076, 1079
(1975); Duke University, 217 N.L.R.B. 799, 800, 89 L.R.R.M. 1063, 1066 (1975); Brief
for Petitioner at 26, NLRB v. 8t. Francis Hospital of Lynweod, 601 F.2d 404, 101
L.R.R.M. 2943 (9th Cir. 1979). To some extent the rationale developed can be applied
from institution to institutton; however, the focus of the Board regarding the non-
proliferation admonition must be upon the institutional employer in the case before it
See Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765, 772.73, 80 L.R.R.M. 1097,
1104-06 (1975) (Fanning, M., concurring). Examples of the many and esoteric profes-
sional interests and classifications employed in health care institutions may be found in
Samaritan Health Services, Inc., 238 N.L.R.B. No. 56, 99 L.R.R.M. 1551, 1560-66
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be justified. However, the Board should approach the RN unit issue on a case
by case basis**® and should approve separate RN units only where the sepa-
rate community of interests—including a history of separate bargaining in the
employer's area—is so distinct from that of other professionals that separate
unit treatment will not offend the congressional non-proliferation mandate.

The Board's treatment of employed physicians appears to be more
reasonable. Physicians are likely to possess a separate community of interest
more distinct than that possessed by any other professional in the health care
field. In Ohio Valley Hospital Association,®' the Board excluded house physi-
cians and emergency room doctors from a professional unit sought by the
petitioning union. The Board concluded that under any application of tradi-
tional criteria, physicians constitute “a class unto themselves.”2*2 The Board
noted that all other patient care employees are subject to the professional
direction of physicians while physicians themselves are subject only to limited
supervision by other physicians.**® They perform essential and non-delegable
patient care functions, are paid substantially more than most other profes-
sional employees, and possess unique educations, training and skills.?** Be-
cause of such factors, physicians will in most cases share an exceptionally
strong community of interest among themselves.??®

D. Maintenance Department Units

The Board’s decisions regarding separate maintenance deparument units
have been described by the Court of Appeals for the Second Circuit as heing
in a state of disarray.”*** The Board has both granted and denied certifica-
tion of separate maintenance units without drawing a clear distinction be-
tween the rulings.**” The primary difficulty seems to be an admitted differ-

{1978) and Suuer Community Hospitals of Sacramento, Inc., 227 N.L.R.B. 181, 185-
89, 94 L.RR. M. 1450, 1456-61 (1976).

20 See NLRB v. St. Francis Hospital of Lynwood, 601 F.2d 404, 416, 101
L.R.R.M. 2943, 2951 (9th Cir. 1979).

#1230 N.L.R.B. 604, 95 L.R.R.M. 1430 (1977). In Montefiore Hospital and
Medical Center, 235 N, L.R.B. 241, 243, 97 L.R.R.M. 1474, 1476 (1978), the Board
held that employed physicians and dentists constituted an appropriate separate unit.
The physicians and dentists comprised the entire complement of professionals
employed and were the only group of employees not represented by a labor organiza-
tion.

22 230 N.L.LR.B. at 605, 95 L.R.R.M. at 1451.

1% Id. In Ohio Valley the cmergency room doctors reported to a chairman
elected from among themselves. Id.

.

"% Member Penello agreed in Okio Valley that physicians play a “unique” role in
hospitals. /d. However, he concluded that the separate community of interest enjoyed
by the doctors in that case had been submerged in the broader community of interest
shared with other professional employees at the hospital. Id. Thus, he and Member
Walther dissented in Ohio Valley.

#% The Long Island College Hospital v. NLRB, 566 F.2d 833, 844, 96 L.R.R.M.
3119, 3127 (2d Cir. 1977), cert. denied, 435 U.S. 996 (1978).

97 See, e.g., the decisions cited in The Long Island College Hospital v. NLRB,
566 F.2d 833, 843, 96 L.R.R.M. 8119, 3126 (2d Cir, 1977}, cert. denied, 435 U.S. 996
{1978) and NLRB v. West Suburban Hospital, 570 F.2d 218, 215 n.1, 97 L.R.R.M,
2929, 2931 n.1 (7cth Cir. 1978).
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ence of opinion among the Board members.?*® The Second Circuit has held
that the Board had erred in deferring to the certification by a state agency of
a maintenance and engineering unit.2*® Similarly, the Court of Appeals for
the Third Circuit has held that the Board should consider the propriety of a
maintenance department unit under Section 9(b) of the Act and the admoni-
tion of Congress regarding unit proliferation rather than grant comity to a
stage agency certification.?® That court has recently insisted in strong terms
that its interpretation of the Act be followed by the Board and that neither
separate maintenance nor powerhouse units be found appropriate.®®' The
Court of Appeals for the Seventh Circuit has refused to- enforce a Board
decision which, according to the court, failed to indicate how the establish-
ment of a separate maintenance unit implemented or reflected Congress's di-
rective regarding unit proliferation.®*®

Nevertheless, the Board appears ready to grant requests for separate
health care maintenance units.®*® In recent decisions approving such units
the Board has rather mechanistically pointed out that in Allegheny General Hos-
pital 34 it held that separate maintenance units are not improper in health
care institutions and promised to rely upon the traditional community of in-
terests test established in American Cyanamid Company *°* to determine whether
a separate unit is warranted in a given case.?*®  In American Cyanamid, a 1961
decision affecting the industrial sector, the Board indicated that the existence
of the following factors would warrant separate representation for a group of
maintenance employees: separate departmental status, separate supervision,
utilization of maintenance skills and, in general, identity of a function sepa-
rate from production.®®?

28 The Long Island College Hospital v. NLRB, 566 F.2d 833, 843, 96 L.R.R.M.
3119, 3126 (2d Cir. 1977), cert. denied, 436 U.S. 996 (1978).

9 566 F.2d at 844, 46 L.R.R.M. av 3127,

300 Memorial Hospital of Roxborough v. NLRB, 545 F.2d 351, 361, 93
L.R.R-M. 2571, 2577 (3d Cir. 1976).

301 §e¢ Allegheny General Hospital v. NLRB, 608 F.2d 963, 968-70, 102
L.RR.M. 2784, 2788-89 (3d Cir. 1979).

302 NLRB v. West Suburban Hospital, 570 F.2d 213, 216, 97 L.R.R.M. 2929,
2632 (7th Cir. 1978).

03 See, e.g., Southern Baptist Hospitals, 242 N.L.R.B. No. 192, 101 L.LR.R.M.
1330, 1331 (1979); Faulkner Hospital, 242 N.L.R.B. No. 17, 101 L.R.R.M. 1095,
1096-97 (1479} (engineering and maintenance employees); Riverside Methodist, 241
N.L.R.B. No. 184, 101 L.R.R.M. 1056, 1057-58 (1979); St. Francis Hospital, 241
N.L.R.B. No. 124, 100 L.R.R.M. 1570, 1571 (1979); Fresno Community Hospital, 24]
N.L.R.B. No. 73, 100 L.R.R.M. 1528, 1528-29 (1979) (plant operations subdivision
comprised of engineering, electronics and maintenance departments): St. Vincent
Hospital and Medical Center of Toledo, 241 N.L.R.B. No. 90, 100 L.R.R.M. 1526,
1527-28 (1979); Southern Maryland Hospital Center, 241 N.L.R.B. No. 91, 100
L.R.R.M. 1508, 1509 (1979). See also Garden City Hospital, 244 N.L.R.B. No. 108, 102
L.R.R.M. 1146, 1147-48 (1979),

304 939 N.L.R.B. No. 104, 100 L.R.R.M. 1030, 1036-37 (1978), enf't denied, 608
F.2d 965, 971, 102 L.R.R.M. 2784, 2789 (1979).

385 151 N.L.R.B. 909, 910, 48 L.R.R.M. 1152 (1961).

3 Sep decisions cited in note 304 supra.

307 ]3] N.L.R.B. at 910, 48 L.R.R.M. at 1152. Overall production and mainte-
nance units are deemed to be inherently appropriate in the industrial secior although
a separate unit of maintenance employees may be appropriate if the facts establish a
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The evolution of the Board's opinion on the maintenance unit issue is
well illustrated by its decisions involving Riverside Methodist Hospital. In
1976 the Board dismissed a petition which sought an election in a unit limited
to the hospital's plant operations department.?®®  Stating that it would apply
its traditional criteria and take into account the congressional admonition
against proliferation of bargaining units, the Board concluded that the evi-
dence failed to establish sufficient distinctiveness and homogeneity among the
plant operations department employees to warrant a separate bargaining
umt.®®®  Then, three years later, the Board issued a decision granting a peti-
tion for an election in a unit comprised of all maintenance and power house
employees in the hospital's plant operations department.®'® The Board
acknowledged that the petition sought essentially the same unit as had been
rejected three years earlier.®'! It went on, however, to state that the applica-
ble standard for evaluating separate maintenance units is as set forth in Ameri-
can Cyanamid,*'* and that the application of traditional community of interest
criteria “fully satisfies legislative concern regarding unit fragmentation in the
health care industry.”*'* Member Penello dissented, remarking that a mea-
sure of the Board's departure from previous policy was most graphically illus-
trated by the fact that the Board in 1976 had held inappropriate a separate
maintenance unit consisting of ninety percent journeymen level craftsmen,?'
but had now approved a maintenance unit in Riverside which had no jour-
neymen level employees.*'s

Separate maintenance departments in the health care field are suspect
under the congressional admonition regarding unit proliferation for three
reasons. First, the implications of congressional approval of the Four Seasons
decisions which were discussed earlier'* cannot be ignored. At the very least
congressional approval of Four Seasons weighs heavily against the establish-
ment of separate units of maintenance department employees who are not
highly skilled. Moreover, there are bases for concluding that the implications
ol Four Seasons should not be interpreted restrictively.?'”  Second, since health

separate identity of such employees. Myers Drum Co., 165 N.L.R.B. 1060, 1060, 65
L.R.R.M. 1454, 1454 (1967).

30% Riverside Methodist, 223 N.L.R.B. 1084, 1087, 92 L.R.R.M. 1033, 1036
(1976).

a0y ld‘

810 Riverside Methodist, 241 N.L.R.B. No. 184, 101 L.R.R.M. 1056, 1059
(1979).

' Id. The 1979 petition sought a unit of approximately 50 employees in about
15 classifications, while the 1976 petition had sought a unit of 35 employees in 12 job
classificattons. Id., 101 L.R.R.M. at 1058. The Board also acknowledged, however, that
it would have reached the result it did in 1979 even if the unit sought at that time had
been identical 1o the one sought in 1976, Id., 101 L.RR.M. at 1058 n.7.

N2 1,

313 14, 101 LR.R.M. at 1057,

31 Jewish Hospital Ass'n of Cincinnati, 223 N.L.R.B. 614, 616, 9! L.R.R.M.
1499, 1504 (1976).

35101 L.LR.R.M. at 1061.

B16 Sce text and notes at 119-122 and 149 supra.

LR 778
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care institutions are usually divided into many separate departments,®*® the
establishment of separate units along departmental lines would constitute pro-
liferation by any reasonable measure.®'* Third, the standard enunciated by
the Board nearly twenty years ago in American Cyanamid and now relied upon
in health care cases clearly does not reflect the concern expressed by Congress
in 1974 regarding health care unit proliferation.??*

Member Penello, in his concurring opinion in St. Vincent’s Hospital **!
properly suggested that a separate maintenance unit in a health care institu-
tion may be appropriate only when a standard more rigid than that applied in
other industries can be met.*?  Such a standard can be met, he argued, when
the proposcd unit is comprised of licensed craftsmen engaged in traditional
craft work; the work is performed in a separate and distinct location apart
from other employees and is not normally performed throughout the health
care facility; and there is, at most, minimal transfer or interchange of
employees to and from the unit®*  Application of such a standard would
permit the creation of separate maintenance department units, but would, in
keeping with Congress's concern regarding unit proliferation, sanction thetr
creation only when the employces involved possess an exceptionally high de-
gree of separate interests.

E. Powerhouse and Chauffeur-Driver Units

As mentioned earlicr, the Board has created separate units for employees
in powerhouse and chauffeur-driver classifications. Arguments against the
creation of units along departmental and professional lines apply with equal
or greater force to the approval of separate units limited to groups of
employces occupying single job classifications. There arc more job classifica-
tions in use in the health care industry than there are separate departments
or professional interests. Although Senator Taft expressly referred to Con-
gress's concern with possible separate unit status for groups of employces oc-
cupying individual job classifications,?* Congress did not preclude the esta-
blishment of any particular kind of unit. It is within narrow, individual job
classifications that the “exceptionally strong community of interest” of which
Member Penello has written is most likely to be found. Therefore the Board

B8 See note 72 supra.

39 In his 1977 address, Senator Taft said that, “The Board rulings in cases
involving separate maintenance departments or boiler operations seem 1o overlook this
intended emphasis [regarding minimization of the number of bargaining units].” See
note 65 supra.

30 See Allegheny General Hospital v. NLRB, 608 F.2d 965, 970-71, 102
L.R.R.M. 2784, 2789 (3d Cir. 1979).

#1223 N.L.R.B. 638, 639-40, 01 L.RR.M. 1513, 1513-14 (1976), enft denied,
567 F.2d 588, 97 L.R.R.M. 2119 (3d Cir, 1977).

822 993 N.L.R.B. at 639-40, 91 L.R.R.M. at 1514,

323 Fd,

82% See Appendix A, See also Levine Hospital of Hayward, Inc., 219 N.L.R.B.
327, 328, 90 L.R.R.M. 1087, 1088 (1975), in which the Board relid in part upon
Senator Taft's words in dismissing a petition for an election in a unit limited to
employees in a single classification.
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should very carefully balance the strong separate communities of interest
likely to be found among craft-like job classifications manned by small num-
bers of employees with the threat of unit proliferation posed by the potential
number of such units.

Separate units for powerhouse employees, such as boiler operators or
stationary engineers,*% may be warranted in some circumstances; separate
units for chauffeur-drivers, such as those permitted by the Board in Michael
Reese Hospital and Medical Center,**% are not justified. A reasonable prescription
for establishing separate units of boiler operators is set forth in the concur-
ring opinion of Member Penello in 8t Vincent's Hospital **"  This prescription
would limit the creation of separate units to situations in which the commun-
ity of interest shared by the employees is exceptionally strong. Thus the crea-
tion of separate boiler operator units would be precluded in situations such as
Shriners Hospital for Crippled Children,*®® where exclusive application of tradi-
tional criteria might have dictated a different result, but would permit the
establishment of such units in situations such as St. Vincent's Hospital ®® or
Mercy Center for Health Care Services.®*

The Board's decision in Michael Reese Hospital**' does not satisfy this
standard or any similar standard. In that case, the petitioning union sought to
represent a unit of approximately 10 chauffeur-drivers, The hospital
employed approximately 4,500 employees in 60 departments and already rec-
ognized six separate units, including a service and maintenance unit.**> The
hospital contended that according separate representation to the chauffeur-
drivers would unduly increase the number of bargaining units at the facility
and that the chauffeur-drivers could only be appropriately represented as a
part of the service and maintenance unit. The Regicnal Director agreed with
the employer. However, a three-member panel of the Board, with Member
Jenkins dissenting, held that the chauffeur-drivers should be accorded sepa-

#25 Congressman Thompson specifically indicated that units of stationary en-
gineers would be appropriate. See Appendix D. However, for reasons discussed in the
text accompanying notes 66-78 supre, Congressman Thompson’s remark should not be
considered.

326 9242 N.L.R.B. No. 50, 101 L.R.R.M. 1157, 1159 (1979).

327 See text and notes at notes 321-23 supra. The Court of Appeals for the Third
Circuit disagreed with the Board’s decision in St Vincent's. St. Vincent's Hospital v,
NLRB, 567 F.2d 588, 542-93, 97 L.R.R.M. 2119, 2122-23 (83d Cir. 1977). A careful
reading of the court’s opinion suggests that the court might have been more favorably
disposed to the result reached by the Board had the Board offered any indication in
its opinion that its action reflected a concern with Congress's admonition regarding
unit proliferation.

328 217 N.L.R.B, 806, 89 L.R.R.M. 1076 (1975) (stationary engineers operated
and maintained boilers, and performed general maintenance work in other areas of
the hospital).

329 9223 N.L.R.B. 638, 91 L.R.R.M. 1513 (1976) (licensed boiler operators, work-
ing in separate area, minimal contact with other employees and no interchange with
other employees).

330 227 N.L.R.B. 1814, 94 L.R.R.M. 1534 (1977) (licensed stationary engineers,
working in separate area, and minimal contact with other employces).

331 242 N L.R.B. No. 50, 101 L.R.RM. 1157 (1979).

332 1d., 101 L.R.R.M. at 1158 n.2. .
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rate representation. The Board’s deciston was premised on two conclusions:
(1) the chauffeur-drivers possessed a separate community of interests, and (2)
separate representation of the chauffeur-drivers would not offend the con-
gressional admonition against unit proliferation because dismissal of the peti-
tion would relegate the employees to a perpetual lack of representation.

The Board nated that the chauffeur-drivers spent approximately sixty
percent of their time away from the hospital grounds performing pickup, de-
livery, chauffeur, and messenger duties. Their contact with service and main-
tenance employees was minimal and there was no job interchange although a
number of chauffeur-drivers were formerly service and maintenance
employees. The chauffeur-drivers were part of a separate department which
was responsible for their hiring and firing, although other departmernts of the
hospital also played roles in such actions. The chauffeur-drivers, unlike most
service and maintenance employees, did not wear uniforms, and, for the most
part, received higher wages than did service and maintenance employees. Fi-
nally, unlike all but approximately fifty service and maintenance employees,
the chauffeur-drivers worked a Monday through Friday schedule.

On the other hand, the Board admitted that the chauffeur-drivers were
not highly skilled, received minimal training, the same fringe benefits as ser-
vice and maintenance employees, and were covered by a grievance procedure
similar to that contained in the service and maintenance contract. Also, the
Board acknowledged that departments in the service and maintenance unit
had autonomy simtlar to that possessed by the chauffeur-drivers' External
Transportation Department and that service and maintenance employees in
the laundry and in the print shop performed distinct duties in separate areas.
The Regional Director, who had dismissed the petition, also noted that there
were employees in the service and maintenance unit who drove other types of
vehicles; that hospital personnel functions were centralized; and that the rate
of pay of chauffeur-drivers was comparable to the highest pay grade in the
service and maintenance agreement.???

Based upon these summaries, it seems fair to conclude that the chauf-
feur-drivers did not possess anything like the exceptionally strong, separate
community of interests which should be a prerequisite to the certification of
separate units along classification lines. The Board's own discussion indicates
that the chauffeur-drivers possessed no stronger separate community of in-
terests than did certain other groups of employees in the service and main-
tenance units. However, the Board concluded that separate representation of
the chauffeur-drivers would not conflict with the congressional admonition
regarding proliferation. Since, according to the Board dismissal of the petition
for a separate unit would subject the chauffeur-drivers to a perpetual lack of
representation. The Board thus reasoned that its action struck a proper bal-

333 Michael Reese Hospital and Medical Center, Case No. 13-RC-14821 (Region

- 13, Sept. 29, 1978). The Regional Director reasoned that in view of the “legislative

stricture against undue proliteration of units in health care facilities,” the characteris-

tics of the chauffeur-drivers were not so different or unique as to warrant separate
represcntation. Id.
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ance between the admonition against proliferation and the Board's duty
under Section %b) to accord employees the fullest freedom to exercise the
rights guaranteed by the Act.33¢

The necessity for the Board’s action seems dubious under the facts of the
case. The Board reasoned that the union which represented the existing ser-
vice and maintenance unit had not intervened in the proceeding and had not
at any time filed a petition seeking a self-determination election for the chauf-
feur-drivers. However, the Board itself acknowledged that the service and
maintenance union had made two prior unsuccessful attempts to have the
chauffeur-drivers added to the service and maintenance unit.??* As was
noted by the Regional Director, the union had in 1973 sought through bar-
gaining to have the security department employees, who were then function-
ing as chauffeur-drivers, added to the service and maintenance unit.?3® There
was no reason therefore for the Board to speculate that dismissal of the peti-
tion would result in a “perpetual” lack of representation. Furthermore, the
Board has not been troubled by such speculation in analogous circumstances.
In many cases in which the Board has dismissed petitions for elections in units
deemed to be inappropriate there has been no indication that any union
would seek to represent the employees involved. For example, in Levine Hospi-
tal of Hayward, Inc.,*®" the Board declined to sanction a separate unit for med-
ical records clerks and transcribers who historically had been excluded from
an existing service and maintenance unit.?*®  The Board merely invited the
service and maintenance union or any other interested labor organization to
represent a service and maintenance unit encompassing these employees.

III. CoNncLUSION

The National Labor Relations Board has reacted to Congress's expressed
intent that a proliferation of bargaining units be avoided in health care in-
stitutions. The Board has denied a number of petitions seeking to establish
separate units and has formulated an approach which to date would sanction
the establishment of as many as nine separate units in individual health care
institutions. While the Board’s approach would sanction more units at a health
care institution than the Board has generally been recognizing in industrial
facilities, it is fair to say that most health care institutions employ a more
diverse workforce than do most industrial facilittes. The Board's approach has
also permitted more separate units than would a bill introduced by Senator
Taft but not adopted by Congress. This result, too, is not unexpected inas-
much as Senator Taft indicated that Congress had adopted a compromise
approach which would permit the Board more flexibility in establishing bar-
gaining units than would his bill.

434 242 N.L.R.B. No. 50, 101 L.R.R.M. at 1159.

335 [d

336 Michael Reese Hospital and Medical Center, Case No. 13-RC-14821 (Region
13, Sept. 29, 1978).

337 219 N.L.R.B. 327, 90 L.R.R.M. 1087 (1975).

438 219 N.L.R.B. 327, %28, 90 L.R.R.M. 1087, 1088 (1975). See also Mercy Hos-
pitals of Sacramento, Inc., 217 N.L.R.B. 765, 770, 89 L.R.R.M, 1097, 1103 (1975).



July 1979] HEALTH CARE BARGAINING UNITS 921

Yet the Board's approach has not been without its shortcomings. The
automatic approval of separate units for technical employees disregards both
the thrust of Congress's admonition against unit proliferation and the more
specific implications of the Extendicare decision cited by Congress. As a general
rule, the separate units for registered nurses routinely approved by the Board
when sought are not justified either by traditional community of interest
criteria or by bargaining history. Nor was the approval of a separate unit for
chauffeur-drivers warranted in the Michael Reese Hospital decision. In deter-
mining the existence of appropriate separate maintenance or powerhouse
units, the Board should apply the formula suggested by Member Penello.

These deficiencies in the Board’s approach have been produced by two
factors: the Board’s recognition of virtvally irrebuttable presumptions con-
cerning the propriety of separate RN and technical employee units, and the
nearly exclusive reliance by the Board upon traditional community of interest
factors in approving separate bargaining units for registered nurses, technical
employees and maintenance and powerhouse persennel. The Board has
stated in recent decisions that this application of traditional criteria satisfies
Congress’s warning against unit proliferation. While Congress did not intend
to preclude the Board from considering traditional criteria in determining
appropriate health care units, it did intend that the Board give due considera-
tion ta the public interest factor expressed by the unit proliferation admoni-
tion. Member Penello’s suggestion that separate units be approved only when
the employees in a proposed unit enjoy an exceptionally high degree of com-
munity of interest constitutes an appropriate balance of traditional criteria
with congressional intent.

With respect 1o the Board's presumption concerning certain units, it can-
not be gainsaid that the establishment of general rules regarding the propri-
ety of separate units is a desirable objective. The existence ol such general
rules affords employees, labor organmizations, and health care institutions the
predictability needed in the creation of bargaining units and promotes the
efficiency of administrative and judicial processes. However, when parties dis-
pute the propriety of proposed bargaining units, the Board can adequately
consider traditional criteria and congressional intent only through case by case
analyses. Only when the Board examines the personnel, organizational struc-
tures, and operations of the institution in which a unit is sought can it give
due consideration to the congressional mandate against the proliferation of
bargaining units.

Furthermore, in conducting such institution-by-institution analyses, the
Board should expand the normal scope of its representation hearings. In
order to evaluate adequately the need for separate bargaining units in each
institution under consideration, the Board must evaluate more than the com-
munity of interests possessed by the petitioning employees; the Board must
also examine, in at least a general manner, the communities of interest pos-
sessed by other employees. Only after such an examination is conducted can the
Board adequately evaluate the ramifications which its decision may have upon
the potential number of separate units in the institution. Obviously, the struc-
ture of an institution may change from time to time, and no final decision can
properly be made by the Board with respect to petuuons for separate
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units which may be filed at the institution in the future. However, in order to
carry out Congress’s mandate as completely as possible, the Board should as-
sess the institution's total potential for separate bargaining units while consid-
ering the propriety of each petition.

APPENDIX A

Senator Taft's remarks on May 2, 1974 were as follows:

The issue ol proliferation of bargaining units in health care institu-
tions has also greatly concerned me during consideration of legislation in
this area. Hospitals and other types of health care institutions are particu-
larly vulnerable to a multiplicity of bargaining units due to the diversified
nature of the medical services provided patients. If each professional in-
terest and job classification is permitted to form a separate bargaining unit,
numerous administrative and labor relations problems become involved in
the delivery of health care. The provisions of S, 2292 placed a statutory
limit of four bargaining units in a health care institution. While this precise
approach was not adopted by the committee, report language was agreed
upon to stress the necessity to the Board to reduce and limit the number of
bargaining units in a health care institution. The report on page 5 states:

Due consideration should be given by the Board 10 preventing
proliferation of bargaining units in the health care industry. In this
connection, the Committee notes with approval the recent Board de-
cisions in Four Seasons Nursing Center, 208 NLRB No. 50, 85 LRRM
1093 {1974), and Waodland Park Hospital, 205 NLRB No. 144, 84
LRRM 1075 (1973}, as well as the trend toward broader units enun-
ciated in Extendicare of West Virginia, 203 NLRB No. 170, 83 LRRM

1242 (1973).

I believe this is a sound approach and a constructive compromise, as
the Board should be permitted some flexibility in unit determination cases.
I cannot stress enough, however, the importance of great caution being
exercised by the Board in reviewing unit cases in this area. Unwarranted
unit fragmentation leading ro jurisdiction disputes and work stoppages
must be prevented.

The administrative problems from a practical operation viewpoini and
labor relations viewpoint must be considered by the Board on this issue.
Health-care institutions must not be permitted to go the route of other
industries, particularly the construction trades, in this regard.

In analyzing the issue of bargaining units, the Board should also con-
sider the issue of the cost of medical care. Undue unit proliferation must
not be permitted to create wage “leapfrogging” and “whipsawing.” The
cost of medical care in this country has already skyrocketed, and costs must
be maintained at a reasonable level to permit adequate health care for
Americans from all economic sectors.

The committee, in recognizing these issues with regard to bargaining
unit determination, took a significant step forward in establishing the fac-
tor of public interest to be considered by the Board in unit cases.

LegistaTive History at 113-14, 120 Coxc. Rec. 12944-45 (1974).
The senator's remarks on May 7, 1974 were as follows:
As to the issue of bargaining units, 1 would like to clarify that my omission
in my opening remarks to mention the footnote to the Extendicare case in
the committee report, certainly was accidental. As stated in the commitiee
T'Cp()l'[:
By our reference to Extendicare, we do not necessarily approve all
the holdings of that decision.

Part of the unit findings in that case. it can be argued. was overly

broad and not consistent with minimization of the number of bargaining
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units in health care institutions. Certainly, every effort should be made 1o
prevent a proliferation of bargaining units in the health care field and this
was one of the central issues leading to agreement on this legislation. In
this area there is a definite need for the Board 10 examine the public in-
terest in (lctcnnmmg appropriate bargaining units. NLRB v. Delaware-New
Jersex Ferry Co., 128 F.2d 130 (3d Cir. 1942).

Id. au 255, 120 Coxne. Rec. 13559-60 (May 7, 1974).

APPENDIX B

Senator Williams' complete statement on the bargaining unit issue was as follows:

[Tlhe National Labor Relations Board has shown good judgment in
establishing appropriate units for the purposes of collective bargaining,
particutarly in wrestling with units in newly covered industries. While the
Board has, as a rule, tended to avoid an unnecessary pmllielatmn of col-
lective bargaining units, sometimes circumstances require that there be a
number of I)(ugtunmg units among nonsupervisory employees, ]')dTI.l(.llld.[l)
where there is such a history in the area or a notable disparity of interests
between employees in different job classifications.

While the committee clearly intends that the Board give due considera-
tion to its admonition to avoid an undue proliferation of units in health
care industry, it did not within this framework inend w preclude the
Board acting in the public interest from exercising its specialized expert-
ence and expert knowledge in determining appropriate bargaining units.
NLRB . Delaware-New Jersey Ferry Co.. 128 F.2d 130 (3d Cir. 1942),

Lecistarive History at 362-63. 120 Coxc. Rec, 22949 (July 11, 1974).

APPENDIX C

Congressman Ashbrook’s statement concerning bargaining units is as follows:
[Wlith regard to the question of bargaining units, the Committee was
quite concerned with the issue of undue proliferation of bargaining units
and by language in the committee report has stressed the need for the
Board to curtail such proliferation in health care institutions, In the past,
as illustrated by Board decisions cited in the committee report, the Board
has acted at its discretion in # congressionally approved manner. However,
I would expect the Board to be cognizant of the concerns for patient care
and employee rights in the Board's continuing review of bargaining uni
questions in the health care institutions.
Lecistarive History at 408, 120 Cong. Rec, 22049 (July 11, 1974).

APPENDIX D

The complete text of Congressman Thompson's statement is as follows:

Mr. Speaker, 1 would like to raise one additional matter of some im-
portance as relates o the recent passage, on july 11, 1974, of 83203, a hill
to include the employees of non-profit hospitals under the coverage of the
National Labor Relations Act.

With respect to the question of bargaining units, the committee stres-
sed its concern with preventing an undue proliferation of bargaining units
in the health care industry. The commitee cited certain Board decisions in
the health care industry which would reflect the statutory mandates. By so
doing, however, the committee did not intend to foreclose the Board from
continuing to determine traditional craft and departmental units, such as
stationary engineers in the health care ficld. With these directions, the
Board in its umnnumg review of the health care Induslr) should be free 1o
Cmploy I[S EXPCIUSC in d(_ICI mlmng appr(:pllale 'lll."ll[s.

LEGISLATIVE HisTory at 408, 120 Coxc. Rec. 22949 (July 11, 1974).
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