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Many critics in recent years have questioned the value of small
claims courts' as a means of providing consumer redress.? These crit-
ics have generally maintained that small claims have failed to fulfill
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{ The impetus for the American small claims court system can be traced back to
the early years of the wwentieth century when Roscoe Pound wrote an article urging the
creation of an alternate mechanism for resolving small consumer disputes. See Pound,
The Administration of Justice in the Modern City, 26 Harv. L. Rev. 302, 315-321 (1913). See
also R. SMITH, JuSTICE AND THE PoOOR ch.-VII1 (3d ed. 1924). The first true small claims
court in the United States was established in Kansas in 1918. See KAN. STAT. §§ 20-
1301-20-1812. See generally Driscoll, De Minimis Curat Lex—Small Claims Courts in New York
City, 2 Forniam Urn. L.J. 479, 481 & n.9 (1974} [hereinafter cited as De Minimis]. Shortly
thereafter, small claims courts were established in Cleveland and Chicago. See Dempsey,
Concifiation in the City of Cleveland, 9 ABAJ. 749 (1923); Levine, Conciliation Court of
Cleveland, 2 J. AM. Jup. Socy 10 (1918); Infarmal Procedure in Chicago, 2 ]. AM. Jub. Soc'y
93 (1918). These courts soon spread throughout the country. A comprehensive bibliog-
raphy detailing the early growth of the small claims court is found in Northrop, Small
Claims Courts and Concilintion Tribunals: A Bibtiography, 33 Law Lis. J. 39 (1940); see also
INSTITUTE OF JUDIGIAL ADMINISTRATION, SMALL CLAIMS COURTS IN THE UNITED STATES
{1955) & (Supp. 1959) [hereinafter cited as [JA STUDYL

2 Critics have presented arguments that range from criticizing small claims courts
as mere bill collection agencies for unscrupulous businessmen to charging that thesc
courts are overly complicated and inaccessible to those for whom they were meant to
serve, F.g., D. CarLovifz, THE Poor Pay More 175 (1963} (small claims courts in-
accessible to the poor); De Minimis, supra note 1, at 484-85, 501-04 (New York small
claims courts dominated by corporations and small businesses; too many individual de-
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their purported goals® of providing people—especially the poor—with
a fair, inexpensive, speedy, and effective mechanism for resolving
their grievances.* Due to the wide variety of procedures established
for small claims courts in the various states,” the reasons for these
perceived failures are not entirely clear. Several factors, however,
seem to predominate.

One basic factor responsible for the failure of small claims courts
to provide an effective tribunal for consumer redress is that they re-

fendants suffer default judgments; too difficult 10 get a sheriff or marshal to help col-
lece small judgments); Jones & Boyer, Improving the Quality of Justice in the Marketplace:
The Need for Better Consumer Remedies, 40 GEo, WasH. L. Rev, 357, 359-61 (1972) [here-
inafter cited as Jones & Boyer] (small claims. courts have become collection agencies
for business; consumers have “incomplete or distorted knowlege” of their rights and
duties; cost of litigation too high; smail claims courts inaccessible to poor and un-
educated); Stoller, Smal! Claims Courts in Texas: Paradise Last, 47 TEx. L, REV. 448, 451.54
(1969) (hereinafter cited as Paradise Lost] {Texas small claims statute too broad in subject
matter jurisdiction; small claims courts have become debt collection agencies; costs of
litigation too high; small claims courts underutilized); Note, Due Process Denied: Consumer
Default fudgments in New York City, 10 Corum. J.L. & Soc. Pros. 370, 383-84, $89-90
(1974) (wo many individual defendamnts suffer default Judgments); Note, Small Claims
Courts and the Poor, 42 S. CaL, L. REv. 493, 495-99, 504 (1969} (small claims court a “ju-
dicial collection agency” for retailers and utility companies; small claims court in-
accessible; too many individual defendants suffer default judgments); Special Profect—
Judicial Reform at the Lowest Level: A Model Statute for Small Claims Courts, 28 Van. L. REv.
711, 723-25 (1975) [hereinafter cited as Special Project] (small claims courts cater to
general creditors and collection agendes; community does not receive adequate in-
formation about small claims procedures; too many default judgments; costs of litiga-
tion high). See atio Willner, More Justice Under Law, 55 ORre. L. REv. 183 (1976); Note,
Small Claims Courts: Justice for the Poor or Convenience for Businessmen, ! PEPPERDINE L.
Rev. 171 {1973); Note, Small Claims Courts as Collection Agenices, 4 STaN, L. Rev. 237
(1959).

Some of the criticisms provide the basis upon which the system should be re-
structured. One critic notes:

The small claims court concept has much 10 recommend it: simplified

pleadings, informal procedures, and a substantial reduction in the expense

and delay of ordinary litigation. These features should be preserved where

they are compatible with guarantees that both parties will have a fair hear-

ing. Economy and efficiency of operations, however, desirable though they

may be, cannot justify a wholesale denial of justice to low-income litigants.

The expense to society of such continual indifference goes far beyond the

dollars-and-cents cost of court administration. The price tag of the conse-

quences of accumulated injustice—an accumulation to which small claims
courts must be added—mzy prove in the long run to be exceedingly high.
Note, The Persecution and Intimidation of the Low Income Litigant as Performed by the Small
Clatms Court in California, 21 STAN. L. REV. 1657, 1684 (1969).

? Dean Pound described the goals of small claims courts to be a mechanism “to
provide for disposing quickly, inexpensively, and justly of the litigation of the poor
«o.." R, POUND, ORGANIZATION OF COURTS 260 (1940).

*E.g., Wright, The Courts Have Failed the Poor, N.Y. Times, March 9, 1969, § 6
(Magazine), at 102. ‘

® A small claims court system exists formally in thirty-six states and the District of
Columbia. Other states utilize informal procedures or allow jusiices of the peace
handle small claims. A study surveying the small claims procedures for each state is
provided in an appendix to this article [hereinafier referred to as APPENDIX],
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main relatively inaccessible to many complainants.® A number of states
simply do not have formal small claims procedures.” Other states have
a formal procedure but exclude many potential plaintiffs by centraliz-
ing the courts in the downtown areas of large cities." Access to small
claims courts is further restricted because most of these courts are
open only during the day on weekdays, when many potential plaintitfs
must remain at work.?

The second criticism of small claims courts focuses on the factors
inherent in the various enabling statutes which establish the small
claims system in each state. In particular, it is maintained that jurisdic-
tional limits which place a ceiling on the dollar amounts of claims that
may be brought in the small claims courts remain too low' and avail-
able remedies too restricted!! to permit redress of common but signif-
icant consumer grievances.'? Furthermore, it is argued that court pro-
cedures are often too complex and cases too protracted to permit the
expeditious resolution of grievances.'®

Third a number of critics have claimed that the increasing costs

% In 1972, the National Institute for Consumer Justice (NIC]) published a report
summarizing its findings and recommendations as to the adequacy of existing
mechanisms for resolving consumer disputes. In preparing its report, the NIC] spon-
sored several empirical studies 1o gather data on the efficacy of existing small claims
court systems. A significant finding of these studies was that relative inaccessibility of a
small claims court constituted a significant bar to 1gutentia] consumer plaintiffs. Na-
TIONAL INSTITUTE FOR CONSUMER JUSTICE, REPORT, REDRESS OF CONSUMER GRIEVANCES
138-15 (1972) {hereinafter cited as NIC} REPORTL.

" See note b supra.

# NIC] REPORT, supra note 6, at 14.

*1d. A detailed study of the operation of the Philadelphia Municipal Court,
which has jurisdiction of all small claims in the county of Philadelphia, also touches on
this problem. Steadman & Rosenstein, “Small Claims” Consumer Plaintiffs in the Philadel-
phia Municipal Court: An Empirical Study, 121 U. Pa L. Rev. 1309 (1973) [hereinafter
cited as Steadman & Rosenstein]. The Philadelphia court requires the complaint to be
filed in the Clerk's office which is open only during regular business hours. fd. at
1318-19.

19 Spo generdlly De Minimis, supra note 1, at 488-90 NICJ REPORT, supra note 6, at
18. The District of Columbia provides an example of a low jurisdictional limit. The
maximum claim that may be brought in the D.C. small claims court is $150.00 D.C.
Cobpt ENcyci. ANN. § 11-1341 (1966).

U See generdlly Jones & Boyer, supra note 2, at 361-62, 367-68.

12 A study of formal and informal small claims procedures in forty-two states re-
vealed that the most common types of disputes that appeared before small claims tri-
bunals involved consumer goods and services. SMALL CLAIMS STUDY GROUP, THE SMALL
CraiMs COURTS AND THE AMERICAN CONSUMER 141 (1972). The largest number of
consurner-initiated actions involved suit against landlords for the return of security de-
posits. fd. at 152. A far greater number of suits, however, appear to be brought by
husinesses for collection of unpaid debts on retail installment purchases. See Note, The
California Small Claims Court, 52 Cavir. L. Rev. 876, 884 (1964)). See also Jones & Boyer,
supra note 2, at 360. A study of the Philadelphia small claims court indicated that the
largest single category of consumer-initiated suits involved disputes arising out of home
improvements and repairs (22% of the total), Complaints about unsatisfactory products
(183%) and for return of rental security deposits {12%) were the next largest categories.
See Steadman & Rosenstein, supra note 9, at'1327.

19 E.g., Toward the Informal Resolution of Consumer Disputes, 27 Recorn A.B. Crry N.Y.
419 (1972).
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of litigation—especially where an attorney must be hired—do not
permit the inexpensive resolution of disputes. It is argued that few
consumers can afford the filing fees, the service of process costs, or
the time away from work necessary to press what may be a meritori-
ous, but monetarily insignificant grievance.'* Businesses and collection
agencies, on the other hand, have been able to absorb the increased
litigation costs by “grouping” their claims for expeditious disposition
by an employee or collection attorney who is familiar with the local
small claims practice. This ability to absorb the costs of litigation and
to hire those familiar with the practice has hastened the growing
domination of small claims courts by businesses to the relative exclu-
sion of the individual consumer.'® This trend has led to the recurrent
criticism that small claims courts have become judicial collection
agencies for general creditors.!®

Despite this large body of academic criticism, there has been a
growing movement to improve the small claims courts as a dispute
solving mechanism.'” This “movement” takes the position that the
small claims courts still possess “considerable potential for the redress
of injuries done to individual consumers and as a stimulus to potential
defendants to improve other means of redress.”'® This article then, as
an outgrowth of this movement, will set forth a “Model Consumer
Justice Act” as means of fulfilling that potential. This Act proposes
the establishment in each state of a model small claims system de-
signed to produce better and more accessible justice. It is intended to
achieve the previously unrealized promise of the small claims courts
by maximizing the use of a forum in which grievances can be swiftly
and fairly resolved with minimum expense to the parties.

MODEL CONSUMER JUSTICE ACT:

An Act to establish an accessible, convenient and informal
small claims court in which disputes can be resolved and
redressed inexpensively, expeditiously, fairly and effec-
tively.

Y E.g., Jones & Boyer, supra note 2, at 360; Special Project, supra note 2, at 725;
NIC] RePoRT, supra note 6, at 20, 23,

5 £.g., Jones & Boyer, supra note 2, at 359-60; Paradise Lost, supra note 2, at 452;
Special Project, supra note 2, at 723-25, -

18 1d,

1" The National Institute of Consumer Justice has proposed twenty-one rec-
ommendations which are directed mainly towards increasing the accessibility of small
claims courts and encouraging individual consumers to utilize the small claims proce-
dures. NIC] REPORT, supra note 6, at 13-25. See also CONSUMER COUNGIL, JUSTICE OU'T OF
REAcCH: A CasE FOR SMALL Craims COURTS (1970) (an English Study of American small
claims courts); SMmaLL CLAIMS STupY Group, CENTER FOR AUTO SAFETY, LITTLE IN-
JUSTICES: SMALL CLAIMS COURTS AND THE AMERICAN CONSUMER (1972) [hereinafter cited
as NADER STUDY]; Special Project, supra note 2, at 727-29, 749-94.

*® NIC] REPORT, suprg note 6, at 13, The NIC] also included within its report
recommendations concerning business sponsored mechanisms such as mediation and
arbitration as a means for resolving consumer disputes, Id. at 1-12,
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ParT 1
TrrLE, CONSTRUCTION, PURPOSES
TITLE

SECTION 1.I. This Act shall be known as the Con-
sumer Justice Act.

RULES OF CONSTRUCTION; PURPOSES

SECTION 1.2, (a) This Act shall be liberally construed
and applied to promote its underlying purposes and
policies.

(b} The underlying purposes and policies of this Act
are to—

(1) establish an accessible, conventent, and in-
formal forum in the small claims court in which the
small claims of all complainants can be resoilved and
redressed inexpensively, expeditiously, fairly and ef-
fectively, and

(2) maximize the use of the small claims court by
publicizing its availability and removing those de-
terrents confronting prospective litigants from pro-
secuting or defending a claim therein.

Comment: The Model Act seeks to encourage consumers with meritori-
ous grievances to utilize the simple and informal small claims proce-
dure. To that end, Part I sets forth a basic philosophy that the Act is
to be liberally construed in a manner best calculated to fulfill its un-
derlying purposes and policies. To illustrate, pleading and practice
requirements are not intended to be construed in such a manner as to
present obstacles to obtaining fast and efficient redress; rather they
are simply channeling devices to expedite consumer justice. In this re-
gard, it is intended that claimants will be spared complex or confusing
torms and procedures requiring legal expertise, and instead may pur-
sue their claims in the fastest and simplest manner possible.

To promote the utility of the small claims court system, states are
encouraged to take independent steps to publicize the availability of
the small claims procedure. Booklets and pamphlets should be sys-
tematically distributed and publicity campaigns continually undertaken
to educate the general public. By these steps, it is expected that a sig-
nificant number of citizens will seek to resolve grievances that would
otherwise have remained unredressed.'?

'* The NICJ conducted a telephone survey in Boston and found that 75% of the
persons contacted did not know of the existence of small claims courts. Id. at 13, The
NIC] recommended radio and television announcements and newspaper columns to
publicize the presence and functions of small claims courts, Id. Other commentators
have similarly noted that many citizens have incomplete or distorted knowledge of their
legal rights and duties and a complete lack of knowledge thal the informal Lribunal of
small claims court exists. See, e.g., Jones & Boyer, supra note 2, at 360.
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PAarT I
COURT ESTABLISHMENT; GENERAL ADMINISTRATION
COURT ESTABLISHMENT

SECTION 2.1. (a) There is hereby established in each
county a small claims court as a separate division of either
the county civil court of general jurisdiction or a civil
municipal court situated within the county.

(b) The administrative judge of the civil court of
which the small claims court is part shall implement the
establishment of the small claims court and shall appoint a
Jjudge from such court to serve as the administrative judge
of the small claims court.

() The administrative judge of the small claims court
shall administer the court as provided by the provisions of
this Act, including the assignment of civil court judges to
the small claims court on any reasonable basis he deems
appropriate.

Comment: To effectuate the purpose and policy of the Model Act to
provide an accessible and convenient tribunal for the resolution of
consumer grievances, section 2.1{(a) of the Model Bill is a statutory
mandate creating small claims courts throughout the state. These
courts would be established in each county as a separate division of
either the county civil court of general jurisdiction or of a civil munic-
ipal court situated within the county.?® The courts would remain
within the state’s existing judicial framework in order to benefit from
the experience of the current personnel in the civil courts and to
avoid the difficulty and expense of creating a completely separate
court system,?!

Section 2.1(b) of the Act delegates the responsibility of actually
implementing the establishment of the small claims court to the ad-
ministrative judge of the civil court of which the small claims court is
to be a part.?? The administrative judge of the civil court is further
required by section 2.1(b) to appoint a judge from the existing civil
court to act as the administrative judge of the small claims court. To-
gether these two judges are to work out the details of the actual court
operations in a manner consistent with the provisions of the Act. This
responsibility will include providing court space, personnel, as well as
administering funds for the small claims court, along with whatever
other administrative details are necessary for an efficient court system

* This is the system in Philadelphia where the Philadelphia Municipal C .urt has
Jurisdiction for all small claims in the county. See Steadman & Rosenstein, supra note 9,
at 1311-17.

2 Other studies have likewise acknowledged the benefits to be derived from
establishing the new small cluims court system within the existing judicial framework,
See NICJ REPORT, supra note 6, at 16; Special Project, supra note 2, at 750.

* Similar statutory systems have been adopted in other states. E.g., CaL Civ,
Proc. Cone § 117 (West 1972); Ner REV. STAT. § 24-521 (1975); R.I. GEN. Laws ANN, §
. 10-16-1 (1976 Supp.); Tex. REv. CIv. STaT, ANN. art, 2460a § 1 (Vernon 1971).
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If necessary, the administrative judges of the civil and small claims
courts shall establish branch courts in those counties maintaining
branch courts throughout the county or in those cities maintaining
city courts throughout the city.

Section 2.1{c) of the Act is intended to give the administrative
judge of the small claims court broad authority to “administer” the
court. He may appoint judges to the court in any manner deemed
appropriate, either for definite periods or on a rotating basis.
Moreover, the administrative judge may assign regular civil court
judges to sit in small claims court. This utilization of regular judges in
such courts will enhance the legitimacy and authority of the court?
and will provide an experienced, diversified pool of part-time, small
claims court judges. Such a use of regular judges might be particularly
appropriate during the transition period in which these courts are in-
itially established.

STATE SUPERVISORY AGENCIES; COMMUNITY ADVISORY
PANELS

SECTION 2.2. (a) The goveror shall name or establish
an appropriate state body to—

(1) insure and oversee the implementation of the
establishment of small claims courts throughout the
state pursuant to Section 2.1, and

(2) oversee the operation of small claims courts
once established.

(b) Pursuant to Section 2.2(a}2), the state body shall
establish community advisory panels in each county or
municipality in which a small claims court 1s located.

(1) The community advisory panel shall be com-
prised of representative segments of the community.

(2) The duties of the community advisory panel
shall include, but shall not be limited to—

(a) assisting the small claims court in the
selection of arbitrators and mediators;

(b) promoting the use of the courts;

(¢) serving as a liaison between the court
and the community and the community and the
state body establishing it;

(d) maintaining a continuing review of small
claims court operations and filing an annual re-
port relating thereto with the state body establish-
ing it.

22 The NIGJ concluded that although an “ideal” small daims court might be a
separate “neighborhood court” employing people from the community, the small claims
courts need “the legitimacy and authority that comes from being a part of the regular
court systemn.” NICG] REPORT, supra note 6, at 16.
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Comment: The Model Act envisions a state supervisory agency whose
task it would be to improve and to oversee the implementation of the
small claims courts throughout the state. The Act also contemplates
that this agency would oversee the courts’ operations. This oversight
function is to be facilitated through the operation of section 2.2(b),
under which the agency must establish community advisory panels
comprised of community representatives in each area where a court is
located. The creation of a state agency which would in turn create
community advisory panels is a novel idea in the administration of
state small claims courts.?? As with all local, appointed bodies this ad-
visory panel is susceptible to unwanted political influences. However,
this danger should be minimized by ensuring that the panel remain
strictly advisory, and be divorced from the actual administration of
the court. The utility of an advisory panel is in its ability to suggest re-
forms which would be purely local in character, such as ascertaining
the best locations, the best days, or the best times for the individual
community’s small claims system. These panels then are designed to
assist the small claims courts in the effectuation of the policies of the
Act.

COURTHOUSE HOURS; LOCATION

SECTION 2.3. (a) The administrative judge of the
small claims court shall provide that the court be open for
the filing of claims and the adjudication of controversies
during its regular working hours and during at least one
evening a weck and one Saturday morning a month

(b) Alternatively, the court shall insure that the court
remain open for such purposes at such hours and days as
will enable litigants to conveniently utilize it.

(c) As prescribed by the administrative judge of the
small claims court, claims shali be filed and/or heard in the
courthouse of the municipal or county court of which the
small claims court is part or in a suitable and convenient
community facility. '

Comment: To increase the accessibility and convenience of the small
claims courts to potential litigants, the Model Act envisions courthouse
hours beyond regular working hours. In this manner, claimants who
might otherwise forego their legal rights because they cannot afford

™ Although a few states have administrative agencies to oversee operation of the
courts, apparently this has never included the establishment of community advisory
panels, See APPENDIX, supra note 5. '

** The NIC] study concluded that the hours a court was open was a significant
factor in determining court use and thus recommended that the small claims court
should be open at hours when the consumer plaintiff is not at work. NICJ] Reporr,
supra note 6, at 15. The New York City small claims procedure attempts to solve this
problem, at least in part, by opening at 6:30 p.m. See NATIONAL INSTITUTE FOR CON-
SUMER JUSTICE, STAFF REPORT ON THE SMALL CLAIMS COURTS 678 (1972) [hereinafter
cited as STAFF Report).
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to lose time from work to press minor claims?® will be able to utilize
the small claims procedure. Furthermore, individual defendants who
may have hitherto been unwilling to contest small claims actions be-
cause of the inconvenience of attending court during working hours
will be able to defend themselves instead of conceding through de-
faul.2?

The Model Act does not, however, set forth an ideal scheme for
courthouse hours. The Act simply prescribes at least one evening ses-
sion a week and one Saturday morning a month. In other respects,
the administrative judge of the small claims courts is allowed flexibility
to schedule the exact number of evening or weekend sessions in ac-
cordance with the peculiar needs of the community the court serves.

The Model Act also seeks to make small claims courts convenient
by enabling the small claims administrative judge to utilize community
facilities more accessible to potential litigants.*® To that end, the Act
does not require formal and fixed locations or furnishings for the ac-
tual court hearings. Instead, hearings may be held in small rooms with
only the essential parties in attendance, either within the courthouse
or at a community facility such as alibrary, church, school,or post of-
fice.*® The impression of legitimacy and judicial authority, however,
should be maintained despite such informal courthouse or community
hearings.

COURT PERSONNEL

SECTION 2.4, The administrative judge of the small
claims court shall staff the court with the personnel neces-
sary to effectively operate the court, including a court om-

¥ The empirical relationship between courthouse hours and consumer willing-
ness to sue is difficult to demonstrate. The Philadelphia study revealed that 76% of 156
small claims plaintiffs experienced some problem in finding the time to file their claim
and 79% experienced difficulty in attending the hearitHg. Steadman & Rosenstein, supra
note 9, at 1337, 1358, Of course, these statistics reflect a “highly motivated” cross-
section of the population and are not representative of the nature and extent of ag-
grieved consumers who did not use small claims court. Jd. at 1319 n.76. They are useful
indicia, however, on which to base an inference that some people are deterred by re.
strictive courthouse hours. .

37 As in the case of potential consumer plaintiffs, it is difficult to demonstrate a
precise empirical relationship between restrictive courthouse hours and individual de-
fendant defaults. Nevertheless, because the large number of such defaults has been a
major failing of existing small claims systems, see, e.g., Note, Small Claims Courts and the
Poor, 42 8. CaL. L. Rev. 493, 498-99 (1969) (estimated 60% default rate in collection ac-
tions by retailers), the Model Act assumes that restrictive courthouse hours fosters de-
fault judgments and, accordingly, takes steps to alleviate the problem.

* Commentators have found some relationship between the physical in-
accessibility of the courthouse and the failure to press small claims. See, e.g., Jones &
Boyer, supra note 2, at 397; NIC} REPORT, supra note 6, at 15. '

3 One commentator has suggested that judges could “ride circuit” with periodic
sittings a1 various locations throughout the jurisdiction, The court could even employ
“mobile units” similar to those used successfully in the public health field. Jones &
Boyer, supra note 2, at 397. The Model Act does not seek to define the methods by
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budsman, whose duties, prescribed by the adminstrative
Judge and consonant with the provisions of this Act, may
include, but shall not be limited to—

(1) apprising litigants of hearing dates;

(2) assisting litigants in the preparation of their
cases;

(3) serving as court appointed mediators and
Jjudgment collectors;

(4) identifying abuses of the court by litigants,
soliciting community response to the efficiency and ef-
fectiveness of the small claims court and relaying all
findings to the court; and

{6) publicizing the availability of the court to the
community.

Comment: Section 2.4 of the Model Act gives the administrative judge
of the small claims court broad authority to appoint such personnel as
may be necessary to assure the effective operation of the Act. The Act
does not attempt to define specifically which personnel are necessary,
but instead leaves the small claims judge with the flexibility to appoint
personnel in accordance with the nature of the local demands upon
the court.

Without attempting in any way to restrict the small claims judge’s
authority to appoint necessary personnel, the Act also suggests the
appointment of a court ombudsman, who may serve the court in a
variety of ways. For example, the ombudsman could supplement ser-
vice of process machinery by attempting to contact the defendant by
phone if service of process by registered mail has failed.3® He could
also inform the parties of approaching hearing dates and assist them
in the preparation of their cases by instructing them on what they
should bring to court and what they could expect in the way of court-
room proceedings. In addition, he or she could expedite the proper
. Tesolution of grievances by serving as a court-appointed mediator or
Jjudgment collector.

These suggestions meet the demands made by critics of the
present small claims systems who emphasize the need for simplified
procedures and the utilization of court personnel to serve as quasi-
attorneys in aid of the parties.?! These proposals differ from those of
the critics because they offer more certainty with respect to division of
labor at the small claims court. For example, under the Model Act the
judge may be spared the conflicting roles of “devil's advocate and
counsel for the litigants.”* Similarly, the clerk will not be required to

which each state provides justice to its citizens, but simply seeks to leave states with the
flexibility to adapt to the needs of each judicial district, What may be appropriate in a
rural setting could prove inadequate in a city. See NICJ REPORT, supra note 6, at 15,

30 Service of process is governed by § 4.4 of the Act.

31 8ee NIC] REPORT, supra note 6, at 19-20, See also, Special Project, supra note 2, at
764-66.

32 Special Project, supra note 2, at 774-75,
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assist the litigants in filing necessary papers. Instead, the ombudsman
would be available to provide many of these services which previously
devolved upon other court personnel.?® The appropriate roles for the
ombudsman will, of course, vary with the needs of the particular small
claims court.*® The only definite criterion of the position is that it
should be utilized in a manner best ¢calculated to effectuate the policy
of the Act to provide fast, fair, and efficient resolution of consumer
grievances.

RULES OF COURT

SECTION 2.5. To the extent that they are not in-
consistent with provisions of this Act, rules of practice pre-
scribed in the civil court of which the small claims court is
part and rules adopted by the administrative judge of the
small claims court to implement this Act shall apply to all
claims litigated in the small claims court.

33 N1CJ REPORT, supre note 6, at 19.

3 The ombudsman might also be used as fact investigator, assisting parties 10
procure the necessary evidence. He could also fulfill a valuable public relations function
by publicizing and encouraging the use of small claims courts in the community. One
commentator has proposed the development of an “administrative support system” to
improve the handling of consumer grievances. This system would feature “intake -per-
sonnel” who would be available at locations throughout the county to inform potential
litigants of their rights and duties as well as the details of utilizing the small claims pro-
cedure. Jones & Boyer, supra note 2, at 403-04. The NICJ has also recommended that
small claims courts appoint personnel to assist the parties in drafting complaints and
preparing and presenting cases, NIC] RepoRT, supra note 6, at 19-20.

The Harlem smachlaims court employs paraprofessionals to assist in court oper-
ations. The STAFF REPORT, supra note 24, states: ]

The Harlem Court is the only small claims court in New York City to

employ paraprofessionals called community advocates. The community ad-

vocates are young men and women given a special training in consumer
affairs, laws, tactics, etc. They work under the aegis of the New York City

Department of Consumer Affairs. Most, but not all, of the community ad-

vocates reside in the community where the court is located.

The community advocates act as . . . jacks of all trades in the court-
room. They help litigants prepare cases, tell litigants what w bring to
court, answer any and all questions that people pose, and even sit in on
arbitration and judicial proceedings to help fearful or shy litigants or
merely to observe the proceedings.

The community advocates also act as P-R men for the Harlem
Court. They talk to civic groups, drug rehabilitation groups, political
groups, etc. in the community in an attempt to let the people know about
the Harlem Court and how it operates. They also try to dissipate some of
the cynicism and fear many poor people feel about any court process.

The New York City Department of Consumer Affairs also runs
Consumer Complaint Centers. One of these is in West Harlem (the Har-
lem Court i5 in East Harlem). Where appropriate (e.g., meets venue re-
quirements), these offices will refer people to the Harlem Court. The
community advocates are technically not court personnel. They do act as
an adjunct to the court and often perform some minor court functions like
filing records and passing out instruction sheets.

Id. at 691-92.
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Comment: An important feature of the Model Act is to provide a flexi-
ble procedure with rules of practice easily understandable to laymen
and without the formal requirements of the ordinary civil court. To
that end, the Act incorporates the rules of practice of the civil court
only to the extent that they are not inconsistent with the flexible
pleading and practice rules of the small claims court. In this manner,
continuity with civil practice is preserved as much as possible but the
small claims court clearly maintains its own identity as a more in-
formal and speedy tribunal.3® While at the present it appears that
most states have instituted informal procedures in their small claims
courts, a small number still adhere to formal rules of court.3%

Section 2.5 also gives the administrative Jjudge of the small claims
court the authority to adopt supplemental rules of practice and pro-
cedure in accordance with the needs of the particular community in
which the court is located. In this manner, the Act will provide a flex-
ible court system which affords to all potential litigants a greater op-
portunity to air their grievances in an atmosphere that is comfortable
and familiar to them. For example, the Model Act would not require
either party to make formal written motions, demands or responses.®?

PART III
- JURISDICTION; VENUE
SUBJECT MATTER JURISDICTION

SECTION 3.1, (a) The small claims court shall exercise
concurrent jurisdiction with the civil courts over tort and
contract actions wherein the amount in controversy does
not exceed $1000.

(b) The small claims court may grant monetary and
equitable relief, except that—

(1) monetary relief shall not include punitive
damages, and

(2) equitable relief shall be granted only as be-
tween the parties and shall be limited to orders to re-
pair, replace, refund, reform and rescind.

(c) Class actions are prohibited in the small claims
court.

Comment: Section 3.1(a) of the Model Act provides that small claims
courts exercise concurrent rather than exclusive jurisdiction over tort
and contract actions.”® While the framers of the Act recognize that ex-

™ A flexible and simple rules practice is of course the goal of any small claims
court system. See Paradise Lost, supra note 2, at 449-52,

% See APPENDIX, supra note 5.

57 §¢ee NIC] REPORT, supra note 6, at 19,

?* Most states have already adopted this approach. E.g., OHIo Rev. CODE ANN. §
1925.02 (Page Supp. 1973); Tex. REV, CIv. STAT. ANN. art. 2460a, §2 (1971); contra D.C.
Cone ANN. § 11-1321 (1973) (exclusive jurisdiction over small claims to $750). Commen-
tators have uniformly recommended that small claims courts exercise concurrent juris-
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clusive jurisdiction over such action would tend to maximize the
court’s use by litigants—an express purpose of the Act—they have
concluded that there are more drawbacks than advantages in granting
exclusive jurisdiction to small claims court.

This proposal is in accord with the majority of states which pres-
ently have a small claims court system.3? Nevertheless, a substantizl
minority of states employ exclusive jurisdiction. The strongest argu-
ment favoring exclusive jurisdiction is that all parties are required to
appear in the same forum and thus forum-shopping is prevented,®
However, exclusive jurisdiction means denying a party the use of the
regular civil courts. Therefore, if the small claims court bars attorneys,
and the jurisdictional limit prevents the claim from being brought in
civil court, then the party is not permitted any representation for his
claim. Most significantly, providing for exclusive jurisdiction might
present constitutional barriers if the smail claims court Act denies ac-
cess to the court to certain corporate plaintiffs.*' It might appear that
exclusive small claims jurisdiction would help relieve the burden on
the congested civil docket. It is not clear, however, that such conges-
tion is attributable to suits involving an amount in controversy less
than $1000.

Concurrent jurisdiction as already mentioned is potentially sub-
ject to abuse by forum-shopping. Institutional plaintiffs could force
consumers into the more expensive civil court in the hope of having
them default rather than mount costly and time-consuming defenses.
However, establishing concurrent jurisdiction makes possible a greater
flexibility in limiting the appearances of institutional plaintiffs in small
claims court because such plaintiffs can always sue in the regular
courts if barred from small claims.4?

Section 3.1(a) of the Model Act limits the subject matter jurisdic-
tion of the small claims court to tort and contract actions wherein the
amount in controversy is less than $1000.** By so limiting the subject
matter jurisdiction, the Act seeks to insure maximum use of the small
claims courts by consumers, a group whose claims traditionally are

diction with the corresponding civil court. See afio PArADISE LOST, supra note 2, at 458;
Spesial Project, supra note 2, at 751-52; NICJ REPORT, supra note 6, at 16-17,

38 Special Project, supra note 2, at 751,

1 Cf. dd. {concurrent jurisdiction promotes forum shopping),

' See text at note 53 infra.

“% Provisions limiting the appearances of institutional plaintiffs are set forth in §§
4.1(a) & (b} of the Act, infra.

4 Commentators have generally agreed that small claims courts should have the
same subject matter jurisdiction, with few exceptions, as the corresponding regular civil
courts. See Speciel Project, supra note 2, at 753 (jurisdiction over all civil actions except
libel and slander); NIG] REPORT, supre note 6, at 16-17 (subject mauter Jurisdiction over
tort, contract, landlord and tenant cases, “and perhaps over athers as well”), Another
commentator has complained, however, that broad enabling acts which confer jurisdic-
tion simply “int all actions for the recovery of money” may defeat the purposes of small
claims to provide simpie and informal justice by allewing complex actions nat conducive
to small claims procedure to be brought. See Paradise Lost, supra note 2, at 451 (criticiz-
ing Texas small claims court act).
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based on a theory of contractual or tortious liability.** However, in
contrast to other state enactments,*® the Act does not limit the type of
tort claims that may be brought in small claims court; rather, it grants
the courts jurisdiction over all tort actions including defamation, false
imprisonment and malicious prosecution.*®
Section 3.1{a) of the Act sets the jurisdictional limit of small
claims court at $1000.47 This sum is intended to channel the larger
and perhaps more important claims to the civil court where more
elaborate procedural safeguards, such as stricter adherence to the
rules of evidence, are available*® As a result, small claims courts will
be able to devote more time to handling the simpler and more fre-
uent grievances which consumers tend to have.*® This division of
labor will aliow small claims couris to develop the expertise to handle
small claims more efficiently and speedily while effecting a balance be-
tween the seriousness of the case and the formalities of the proce-
dures required.®”
Section 3.1(b) of the Model Act governs the scope of relief which
a small claims court has power to grant. Unlike enactments in other

44 The authors of the Act acknowledge that the choice of actions over which a
state wishes to confer jurisdiction may vary according to the nature of the practice in
that state. Accordingly, the authors realize that states may vary the subject matter juris-
diction of their small claims courts. The inclusion of jurisdiction over landlord and ten-
ant cases may be particularly appropriate in states where such cases are common. See
note 12 supra.

 E.g., MicH. CoMp. Laws § 600.8424 (1974) (excluding fraud); OHio Rev. CODE
ANN. § 1925.02 (Page Supp. 1973) (excluding suits for alienation of affections, malicious
prosecution and abuse of process).

** In order not to burden small claims courts with lime-consuming cases involving
intricate questions of law and fact, § 7.5 of the Act, infra, provides for transfer of cases
to the regular civil court on the initiative of the small claims judge or upon the motion
of either party for good cause shown,

47 jurisdictional limits currently range from $200 in Utah, UTan Couk ANN. §
78-6-1 (Supp. 1975) 10 $2000 in New Mexico, N.M, STaT. ANN. § 16-5-1 (1970).

8 See Jones & Boyer, supra note 2, at 399-400.

“ Some commentators have argued that a lower jurisdictional limit is appropri-
ate:

One of the principal virtues of a small claims court is that because of its in-

formal procedures, a litigant may sue in his own behalf and thereby forgo

the expense of an attorney. This benefit may be lost by setiing a high

monetary limit since suits involving higher amounts will be important

enough to justify the trouble and expense of hiring an attorney.
Special Project, supra note 2, at 756, The commentators recommended a ceiling of $250.
1d. at 757. Nevertheless, the trend has been to increase the monetary jurisdictional limi-
tation of small claims court. This trend reflects the ever-increasing costs of goods and
services over which many grievances arise. See Skoler, Monetery Limitations on Civil Juris-
diction in Minor Courls, 36 5. CaL_ L. Rev. 55, 57-61 (1962).

 The authors recognize that the appropriate jurisdictional limit may vary ac-
cording to the nature of the practice in each state. Accordingly, states may choose to set
a different jurisdictional limit. The $1000 figure, is consistent with the suggestion of the
NIC], see NIC] REPORT, supra note 6, at 18, and sets a dividing line which, in the au-
thors’ opinion is high enough to cover common consumer complaints but low enough to
exclude the more difficult and time-consuming case which the small claims courts are
not intended or equipped to handle.
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states,” the Act does not limit such relief to money damages but
grants small claims courts equitable power to order repairs, to rescind
or reform a contract, or to refund the purchase price on or replace
defective goods. In this manner, small claims courts will have the
power to adopt the easiest and cheapest method of remedying a de-
tect or correcting a misunderstanding.??

Punitive damages, however, will not be available in small claims
court. Recovery of punitive damages is generally awarded only upon
the commission of an intentional tort with accompanying malicious in-
tent.’* Proof of such intent, however, would involve small claims
courts in difficult evidentiary formalities of the type such courts are
not intended or equipped to consider. Litigants with claims in those
torts pecultarly susceptible to the imposition of punitive damages—
intentional torts where compensatory damages are minimal but the
wrong is egregious—will be channelled to the regular civil court for
redress.** In this manner, the small claims court can remain the exclu-
sive forum for the simple grievance more appropriately litigated
under the informal procedures contemplated by the Act.5

Finally, section 3.1(c) of the Model Act prohibits class actions in
small claims court. Small claims courts are intended to be simple and
informal forums for the resolution of grievances. Class actions, on the
other hand, invariably entail time-consuming and complicated pro-
cedural issues that are more appropriately litigated in the regular civil
court.

PERSONAL JURISDICTION

SECTION 3.2. The personal jurisdiction of the small
claims court shall be coextensive with that of the civil court
of which the small claims court is part.

Comment: There is no reason to vary the personal jurisdictional reach
of the small claims court from that of the regular civil court. If prop-

*1E.g., TeX, Rev. CIv. STAT. ANN. art. 2460, § 2 (Vernon 1971). A survey of small
claims systems revealed that forty-four states provide for monetary relief only, See Ap.
PENDIX, supra note 5.

* This was the recommendation of the NIGJ. NIG] Reporr, supra note 6, at
17-18,

*? W. PROSSER. THE LAw OF ToRTs 9-14 (4th cd. 1971),

* Section 7.5 of the Act provides that the small claims court can on its own in-
itiative or at the motion of either party for good cause shown, transfer a case from
small claims to the regular civil court.” Cases properly before the small claims court
might pose such intricate questions of law and fact, such as complex questions of proof
in personal injury cases or complicated issues of law in contractual disputes, as 1o merit
their transfer to the regular civil court with its formal procedure and evidentiary rules.
In a similar vein, the small claims court, in hearing a tort claim, could exercise its trans-
fer discretion under § 7.5 and decide that a plaintiff who may be entitled to punitive
damages would be more likely to secure full redress in the regular civil court.

* The authors’ survey of small claims statutes revealed that no state bars small
claims courts from awarding punitive damages though eighteen states do not give these
courts jurisdiction to hear all or some tort claims. See APPENDIX, supra note 5.
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erly staffed and operated, a small claims court should be able to han-
dle whatever complexities of procedure, jurisdiction and collection
that arise in effecting personal service and collection of judgments,
even if the state confers long-arm jurisdiction on state courts. A $100
claim may well be as important to one litigant as a $10,000 claim is to
another, and the small claims courts and the regular courts should
exercise the same personal jurisdiction in redressing the grievances of
both claimants.

VENUE

SECTION 3.3.(a) The venue of the small claims court
shall be coextensive with that of the civil court of which the
small claims court is part.

{b) Actions commenced in the small claims court may
be transferred to any other small claims court wherein the
action might have been brought on the initiative of the
court or upon the motion of either party for good caus
shown. :

Comment: While unique in handling only small claims, the small claims
court will not, as a result, be subject to a venue provision more re-
strictive than that prevailing in the corresponding civil court.®® As
with the rationale in providing the small claims court with the same
personal jurisdiction exercised by the regular civil court,®” a small
claims court can best fulfill its purpose, and at the same time remain
compatible with the court system of which it is a division, by posses-
sing a venue provision that is coextensive with that of the civil court.
The coextensive venue requirements are not, however, intended
to allow business plaintiffs to select a forum that may work a serious
hardship upon the individual defendant who may be greatly in-
convenienced in attending litigation in a distant forum.*® Accordingly,

* Some critics have concluded that a more resirictive small claims venue provi-
sion is likely to provide the individual consumer defendant with a greater opportunity
to defend himself, thereby lessening default judgments. E.g., Jones & Boyer, supra note
2, at 396 (venue where transaction took place ensures that suit is more likely 1o be phys-
ically near the consumer); Due Process Denied: Consumer Default fudgments in New York
Ciy, 10 Corum. J.L. & Soc. Prog. 370, 389-90, 406-07 (1974) (venue in consumer cases
limited 10 county where defendant resides or works or in county where transaction oc-
curred will reduce consumer default). The NIC] study recommended that a business
plaintiff be required to bring its actions in the small claims district where the defendant
resides, but that an individual plaintiff have the option 1o choose where he sues. NIC]
REPORT, supra note 6, at 17.

87 See text and notes at notes 32-34 supra.

%6 As one commentator noted, “the primary objective in drafting a small claims
court venue provision is to designate a forum that is convenient for both litigants,
thereby minimizing expense and delay.” Special Project, supra note 2, at 759. The au-
thors agree with this philosophy but believe that its goals can best be accomplished by
teaving small claims courts with the equitable discretion to transfer cases to the small
claims district most accessible and convenient to the litigants. Provisions restricting
venue to the county where the defendant resides would, on occasion, work an undue
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section 3.3(b) of the Act gives small claims courts the power to trans-
fer cases to any other small claims court where the action may have
been brought. By this provision, the court is assured the flexibility to
transfer a case to the district where a defendant resides if, on balance,

the equities of convenience to the parties require such a change.®

PART IV
PARTIES; COMMENCEMEN'T OF ACTION; SERVICE
WHO MAY SUE

SECTION 4.1. (a) Any natural person or legal entity
may sue in the small claims court.

(b) The court shall impose mass filing limitations on
all daimants filing claims in the small claims court in the
manner prescribed by the administrative judge of the court.

(¢) The court shall not allocate more than 50% of the
time allotted for hearings to hearings of claims filed by
non-individual claimants, except that the court may waive
this provision if the use of the court by individual claimants
is not sufficiently high to warrant the limitation.

(d) The court shall reserve Saturday and evening
hearing sessions, conducted pursuant to Section 2.3(a), for
cdaims filed by individuals, except that the court may waive
this provision upon a motion by a non-individual claimant
for good cause shown.

Comment: The growing domination .of small claims courts by business
organizations, particularly assignees,’® has served to alienate the in-
dividual citizens that small claims courts were designed to serve. In
order to reverse this trend, several jurisdictions have withdrawn access
to small claims court where the plaintiffs are corporations, associa-
tions, assignees or businesses, or a combination of them.®! The Model
Act, however, recognizes the harmful consequences of barring com-
pletely all such plaintiffs from the small claims court. For example, an
organization that is prohibited from using the small claims court is

likely to pursue its grievance in another fashion.®? The best interests

hardship on an individual plaintiff. Moreover, at present, most jurisdictions limit small
claims venue to the county where the defendant resides or does business. See id.

# The NIC] also recommended that the small claims court be given the discre-
tion to wansfer a case for “proper cause.” NIC] REPORT, supra note 6, at 17. The au-
thors intend no semantic distinctions 1o be drawn between the Model Act's criteria of
“guod cause shown” and “proper cause.” The primary goal of the provision is simply to
allow the small claims court to determine which forum is most convenient to all parties.

80 See Special Project, supra note 2, at 723-25, 764-66.

81 £, Cat. C1v. Proc. GoDE § 117(r) {West Supp. 1974} (no assignees); N.Y. CiTy
Crv.CT. ACT, § 1809 (McKinney's Supp. 1976).

#2 For example, an organization that possesses adequate resources might seek re-
lief in civil court. Another possibility is the use of seif-help remedies, where such are
allowed. See, e.g., UNIFORM COMMERGIAL CODE § 9-503 (secured party’s right to lake pos-
session after default).
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of a defendant are served if he can defend himself against grievances
in the small claims court. The typical small claims court defendant can
rarely afford to defend himself in the regular court and he is often-
times vulnerable to out-of-court intimidations by organizational claim-
ants.%? Furthermore, a complete ban on organizations in the small
claims court ignores the many honest organizations that have legiti-
mate claims. They too should have access to an informal forum where
claims are swiftly and inexpensively resolved. Accordingly, the Model
Act provides that any natural person or legal entity, including corpo-
rations, partnerships, collection agencies, and associations, may sue in
the small claims courts. Restrictions on the number of claims that may
be filed by all plaintiffs, and by business plaintiffs in particular, how-
ever, will prevent domination of the small claims procedure by any
single plaintiff or type of plaintiff. Thus, section 4.1(b) of the Act
gives the administrative Judge of the small claims court broad powers
to impose mass filing limitations on both individual and non-
individual plaintiffs in the number of claims they may file at any one
time or any given period of time. No exact numerical limitation on
the number of claims that can be filed by one claimant is prescribed.
Rather, the adminstrative judge of the small claims court is left to
establish limitations consistent with the particular needs of the district
where he presides.®! Some attempt must be made to guard against po-
tential abuse by the judge in his use of Section 4.1(b), to deny access
to the court by institutional plaintiffs. However, vigorous scrutiny by
the advisory panel which reports annually to the administrative agency
may be a sufficient deterrent to any such abuse.

A second restriction upon the number of claims that can be filed
applies only to business plaintiffs. Section 4.1(c) of the Act requires that
the small claims court allocate at least fifty percent of the time nor-
mally allocated to hearing sessions to claims filed by individual plain-
tiffs.% Furthermore, the small claims court must, under section 4.1{d),

*® President Judge Joseph Glancey of the Philadelphia Municipal Court advanced
similar reasoning to justify his conclusion that no restrictions on the number or type of
cases brought in small claims court should be imposed:

I would be opposed to any limitation on the filing of “collection” type cases

by creditors since 1 am strongly of the belief that the Small Claims Court is

the best forum for the person being sued. ... I think court room alloca-

tion restrictions are to be preferred over any limitation on filing,

Leuer from President Judge Joseph Glancey tv the United States Chamber of Com-
merce (July 6, 1976) (copy available at the offices of Boston College Industriai & Com-
mercial Law Review).

* Other commentators have suggested specific limitations. See Special Project,
Jupra note 2, at 768 (any person, association, or business may bring suit in small claims
court, but each plaintiff is limited to no more than two daims per week and twenty-five
claims per year). The NICJ would not exclude anyone from small claims court, but
would, like the Model Act, permit courts to establish limitations on the number of cases
filed by a plaintiff within a specific period of time or to limit professional creditors’ use
of the court to specific hours or days. NIC] REPORT, supra note 6, at 15-186.

* Challenges to the Model Act’s court allocation restrictions under the Equal Pro-
tection Clause of the United States Constitution by business plaintiffs who have been
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. reserve Saturday and evening sessions—the times most convenient to
the average non-business plaintiff—for claims filed by individuals.
Only when individual claims are not sufficient in number to take up
half the court’s time may the fifty percent requirement be ignored.
The non-individual plaintiff, however, may have its case heard during
Saturday or evening sessions “for good cause shown.” By these pro-
visions, the individual consumer-plaintiff, who most likely cannot af-
ford or endure the expensive and difficult litigation of the regular
civil court, is guaranteed a forum in small claims, while the better-
equipped institutional plaintiff is accommodated to the greatest extent
possible. '

COMMENCEMENT OF ACTION

SECTION 4.2. (a) Actions shall commence in the small
caims court whenever a qualified claimant appears before
the clerk and requests that his case be heard.

~ (b) A qualified claimant is one who—

(1) supplies the court with a full statement of the
claim and the correct name and address of the de-
fendant, and ‘

(2) signs a sworn statemeni that he has made a
good faith effort to resolve the dispute with the de-
fendant.

(c) The clerk shall—

(1) prepare the claim on a standard form upon
the information provided by the claimant;

(2) secure the claimant’s signature to the claim;

(3) schedule the claim for a hearing at a time as
convenient to the claimant as possible, but not less
than 15 days nor more than 45 days from the date of
the filing; and

(4) prepare and present to the claimant a
memorandum stating

(a) the time and place set for the hearing;

(b) the necessity that the claimant produce
all supporting documents, receipts and witnesses
at the hearing;

(c) the availability, upon request, of court-
ordered subpoenas of witnesses; and

denied access to the small claims courts are not likely to succeed because such plaintffs
still have the remedy of suing in the normal civil court, which under § 3.1 of the Model
Act, has concurrent jurisdiction with the small claims court. Cf. People ex rel. Brixton
Operating Corp. v. La Fetra, 194 App. Div. 523, 186 N.Y.S. 58 (1920), affd sub nom.,
People ex rel. Durham Realty Corp. v. La Fetra, 230 N.Y. 429, 130 N.E. 601 (1921)
(state statute prohibiting access by landlords to lower courts for the purpose of initiating
summary process eviction proceedings upheld because landlords had another adequate
remedy in an action for ejectment).
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(d) the right to counsel as prescribed by
Section 7.1 of this Act.

Comment: An efficient small claims court system should seek to en-
courage aggrieved consumers who are unfamiliar with the legal pro-
cess of initiating suit to nonetheless utilize the small claims procedure.
To that end, the Model Act provides for a simple filing mechanism by
which the clerk of the court takes an active role in assisting the plain-
tiff in filing his claim. Simplified standard forms are to be used so
that the claimant can avoid the inconvenience and confusion that
often attends the self-preparation of a grievance form.%6

Aggrieved consumers will also be encouraged to utilize small
claims procedures because of the Act's mandate to the court clerk to
schedule hearings on claims at times most convenient to the plaintiff.
To the extent possible, the plaintiff should be allowed both to specify
the date upon which he wishes the hearing to be held and to choose
between day and evening sessions. A speedy hearing is guaranteed by
section 4.2(c)(3)’s requirement that the hearing be scheduled no more
than forty-five days from the date of filing the claim. A fifteen day
minimum period between the date of the filing and the date of the
hearing is prescribed in order to provide the defendant with sufficient
time to be served and to prepare his defense.

FEES

SECTION 4.3. (a) The clerk shall, subject to Section
4.3(b), collect the following fees from the claimant at the
time the claim is filed at the court:

(1) a small filing fee, established by the adminis-
trative judge of the small claims court, but never to
exceed $10, and ’

(2) a service fee equal to the then prevailing
postal rate for registered mail, return recetpt re-
quested.

(by The clerk shall, upon an assertion of indigence
and request by the claimant at the time the claim is filed,
waive all or part of the filing and service fees and other
fees required to obtain necessary process or other remedies
provided in this Act.

(c) The court shall assess the fee required by this sec-
tion to the Jjudgment loser, except that the court may, in
the interests of justice, or upon sufficient showing of in-
ability to pay, disallow such assessment or allocate the same
between the parties,

Comment: The fee schedule for the small claims court is designed to
encourage and maximize the use of the courts and to minimize the

% Most states which have small claims systems have simplified procedures and fil-
ing forms. See APPENDIX, supra note 5.
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burden of using the court. The filing fee collected by the clerk from
the claimant when the claim is filed is necessary to defray part of the
operating expenses ol the court and deter claimants from filing
frivolous claims. The fee should be one that entails more expense for
the claimant than he would incur by simply contacting the defendant
on his own; but it should not be so high as to deter litigants from fil-
ing those legitimate claims which do not involve an amount of money
well in excess of the filing fee.®” The administrative judge will have to
weigh the needs and expenses of the court in order to arrive at a suit-

able fee, but it is recommended that the filing fee be no higher than
ten dollars.

SERVICE OF PROCESS

SECTION 4.4, (a) Service of process shall be primarily
effected by the court by registered mail, return receipt re-
quested.

(b) If the registered letter is returned undelivered, the
court shall notify the plaintiff and shall permit another at-
tempt at service by mail or personal service, at the option of
the plaintiff.

(1) Personal service shall be effected by a county or
city sheritf, or his designee, at a minimum fee to the
plaintitt,

(2) A sworn affidavit attesting to the fact that the
summons has been personally served shall be signed by
the process server and presented to the court.

(c) Refusal to accept delivery of the summons served
personally or by registered mail constitutes good service and
may lead to a default judgment.

(d) Failure to effect service within 45 days from the date
the action was filed shall result in a dismissal of the suit without
prejudice.

NOTIFICATION TG DEFENDANT

SECTION 4.5. (a) 'The clerk shall, as soon as possible,
but no later than 3 working days after the claim is filed, at-
tempt to serve the defendant, as prescribed in Section 4.4,
with a notice which shall state—

{1) the claimant’s name;

(2) a description of the claim and the relief sought;
(3) the time, date and location of the hearing;

(4) the necessity that any set-off or counterclaim be

7 The NIC] similarly recommended low filing fees and suggested that sliding
scale fees geared to the amount of the claim could be appropriate. The NIC] further
recommended that filing fees be waived for indigent plaintiffs. See NIC] REPORT, supra
note 6, at 20
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filed with the court by the defendant before or on the
date of the hearing;

(5) the necessity that the claimant produce all sup-
porting documents, receipts and witnesses at the hearing;

(6) the availability, upon request, of court-ordered
subpoenas or witnesses; and

(7) the right to counsel as prescribed by Section 7.1
of this Act.
(b) If the defendant is served with notice within 5 days

of the date of the scheduled hearing, the clerk shall—

(1) continue the case 10 to 15 days, unless the
defendant waives the continuance, and

(2) inform the parties of rescheduled hearing
dates if the case is so continued.

Comment: Sections 4.4 and 4.5 of the Model Act govern the method of
serving process upon the defendant. Service of process shall be by
registered mail, return receipt requested. The use of registered mail is
a common method of notice in many jurisdictions. This method is
simpler, cheaper, and more efficient than service of process by a per-
sonal officer of the state.®® By informing the defendant fully of his
rights and obligations, it is hoped that the individual defendant in
particular will be encouraged to prepare and defend his case on the
merits and not defauit, as many have done in the past.

The Model Act further recognizes, however, that service of pro-
cess by registered mail will not always be successful. Accordingly, sec-
tion 4.4(b) of the Act permits, in the alternative, personal service at
the plaintiff’s option, to be effected by a county or city officer if ser-
vice by registered mail fails. Such personal service should be made
available for a minimal fee so that the plaintff bringing a minor claim
will not be deterred by the steep costs that normally characterize
sheriff service. '

*8 There exists some controversy over the use of registered mail. Some feel that a
process server would be more appropriate, The Philadelphia Municipal Court utilizes
writ servers who are employed at the pleasure of the court. See Steadman & Rosenstein,
supra note 9, at 1320,

President Judge Glancey, supra note 63, has examined the subject and concluded:

I am opposed o service of process and the entry of default judgmens

where service is by registered mail. Such matters require that the Judge act

as a handwriting expert to determine if the defendanu actually received

notice of the leuer. | would prefer service by writ servers who are ap-

pointed by the Court and who serve at the pleasure of the Court, in order

that their method of operation is under continuous surveillance.

Service of writs has long been an area fraught with problems. At one point there
existed a plague of “sewer service” where process servers, especially in New York City,
never completed service and default judgments were improperly taken. See Comment,
Abuse of Process: Sewer Service, 3 CoLUM. J.L. & Soc. Prou. 17 (1967). Registered mail ser-
vice has, however, met with success in jurisdictions where it has been employed. See
Comment, Smafl Claims Courts: Reform Revisited, 5 Corum. J.L. & Soc. Pros. 47, 52
(1969). Most jurisdictions provide for service of process by registered mail in small
claims courts. See generally Paradise Lost, supra note 2, at 453-54 & n.4l.
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Claims which have not been served within forty-five days from the
date the claim was filed would be dismissed without prejudice to avoid
having claims sit in the court for an endless period of time, Failure to
effect service within forty-five days is deemed to indicate that the de-
fendant is unavailable and that little purpose is served by attempting
further service. A claim would remain on file in the small claims court and
the claimant, incurring only another service fee, could always bring his
claim again.

COUNTERCLAIMS

SECTION 4.6. (a) The defendant shall claim any com-
pulsory counterclaim, and may claim any permissive coun-
terclaim he may have against the plaintiff, before or at the
hearing.

{b) The counterclaim shall be entered by the clerk and
subscribed by the defendant in the space designated for
same on the standard claim form prepared by the clerk and
subscribed by the claimant.

(c) The court shall hear compulsory counterclaims,
and may hear permissive counterclaims, at the same hear-
ing in which the plaintiff’s claim is heard, except that the
court shall—

(1) transfer any case in which the defendant has
filed a colorable compulsory counterclaim in excess of
$1000 to the civil court of which the small claims court
is part, and

(2) transfer any permissive counterclaim in excess
of $1000 to such civil court and proceed to a hearing
on the plaintiffs claim.

(d) Subject to Section 4.6(c)(1) and (2), the defendant’s
counterclaim may be answered by the claimant at the hear-
ing, or the court may, upon the claimant’s motion, continue
the hearing to a later date.

Comment: The Model Act seeks to promote judicial economy and con-
venience by encouraging the litigation of all claims between the dis-
putants at one hearing in the small claims court. To that end, a de-
fendant is required to advance all counterclaims which relate to the
facts and circumstances of the plaintiff's claim before or during the
hearing. Such claims will usually involve the same evidence presented
in the plaintiff’s main action and thus will not tend to delay or con-
fuse the hearings. The goals of judicial economy and convenience,
however, are not truly furthered by requiring a defendant to advance
any permissive counterclaim which he may have against the plaintiff.
Such claims are not related to the facts and circumstances of the
plaintiff’s claims and, as such, would involve different evidence relat-
ing to a different cause of action. Accordingly, a defendant may, but
is not required, to advance permissive counterclaims.
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PART V
PRE-TRIAL PROCEEDINGS
SETTLEMENT; MEDIATION

SECTION 5.1.  (a) Prior to the commencement of a hear-
ing with the parties present, the court shall determine what
efforts have been made by the parties to settle their dispute.

(1) If unsatisfied that previous good faith settle-
ment efforts have been made, the court shall require
the parties to meet in the courthouse, in private or be-
fore a mediator, at their election, to attempt to settle
their dispute.

(2) If satisfied that such efforts have been made,
the court shall proceed to the hearing without delay.

(b) Alternatively, the court may establish a mandatory
mediation mechanism conducted prior to all hearings by
mediators selected and assigned to mediation in the manner
prescribed by the administrative judge of the small claims
court.

(c) If settlement efforts pursuant to Section 5.1{a)(1)
or Section 5.1(b) have failed to produce a settlement, the
court shall proceed to the hearing without delay.

(d) Every settlement reached by the parties acting
either alone or through mediation shall be submitted to the
court for approval.

(e) Every reasonable settlement shall be—

{1) approved by the court;

(2) regarded as a judgment entered by the court;
and

{8) processed for collection as prescribed by Sec-
tion 8.2.

Comment: At present, only two states formally provide for mediation in
the small claims court system.®® Under the Model Act, prior to the
commencement of a hearing, the court may question the parties to de-
termine whether they have made a good faith effort to settle their
dispute. This effort is made to avoid further litigation if at all possi-
ble. There is no need to spend court time and money on disputes
which could have been settled out of court had the parties taken the
time and effort to resolve them. However, if the court is not satisfied
that the parties have in fact made a good faith effort, the parties will
be required to meet before a mediator to attempt to resolve their dis-
pute. The administrative judge of the small claims court shall pre-
scribe the manner in which mediation should be conducted and by

8 See APPENDIX, supra note 5.
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which mediators are selected and assigned to mediation.”™ It is hoped
by this provision that mediation would be fast and fair and would not
result in coerced settlements. Mediation would be a condition pre-
cedent to proceeding to a hearing. Any settlements reached through
mediation and approved by the court would be given the same effect
as court judgments——they would be as binding and enforceable as a
regular small claims court judgment. .

ARBITRATION

SECTION 5.2. (a) The small claims court shall provide
an arbitration alternative to the regular courtroom adjudi-
cation of controversies.

(b) The clerk shall inform litigants appearing for a
hearing that—

(1} they have the right to choose a hearing by
binding, nenappealable arbitration or by appealable
courtroom adjudication;

(2) arbitration requires the consent of all parties
to an action; and

(3) parties cannot withdraw from arbitration sub-
sequent to its commencement without the consent of
the court.

(c) The provisions of this Act shall govern the arbitra-
tion hearing, except that an arbitrator cannot continue or
transfer a case without the approval of the court.

(d) An arbitrator’s decision is reviewabie by the court
upon a sufficient showing by a litigant that the arbitrator
exceeded his authority or was biased.

{¢) An award granted by an arbitrator shall be re-
garded as a judgment entered by the court and processed
for collection as prescribed by Section 8.2.

(1) Arbitrators shall be selected and assigned to hear-
ings in the manner prescribed by the administrative judge
of the small claims court.

Comment: For those who do not prefer mediation, but are wary of ap-
pearing before a judge in court, in-court arbitration would also be
available under the Model Act.”! The court clerk would advise the
litigants of the availability of arbitration, and they would be free to
choose that alternative, Presently, only three states provide for a for-
mal arbitration procedure in small claims courts.™

Arbitration would he voluntary, but once it commences, the par-

™ Mediation for the purposes of this act i3 a device for solving disputes through
the aid of a neutral third party. This negotiation and compromise between the principal
parties is the primary function of mediation,

™ For the purposes of the Act, arhitration is a dispute-solving mechanism which
determines which party is correct on the merits through a factfinding process.

2 See APPENDIX, supra note 5.
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ties could not withdraw their consent, either individually or mutually,
except with the consent of the court. The advantages that arbitration
brings to the small claims court as an alternative dispute mechanism
would be largely lost if parties, having voluntarily submitted to arbi-
tration, could withdraw from it if dissatisfied. However, circumstances
might exist where impropriety, bias, or other traditional allegations
made in seeking review and in obtaining reversal of a decision of an
arbitrator’® might blatantly attend the arbitration proceedings and
militate against its continuance. The small claims court would be coun-
terproductive to its mandate to secure swift justice if obvious situations
of bias and impropriety had to await the review of a small claims court
judge at the termination of the arbitration proceeding. Consequently,
parties may withdraw from arbitration in appropriate circumstances
with the consent of the court.

The decision of the arbitrator would be final—a continuance or
a transfer of the case would only be obtained with the approval of the
presiding judge. The decision of the arbitrator would not be
appealable—except for the reasons mentioned above—and the settle-
ment reached in arbitration will be regarded as a judicial disposition
and dprocessed for collection in the same manner as a judgment en-
tered by the court.

Arbitration, like mediation, offers the individual an alternative to
instigating court action. If properly established, it should not only
help save the parties money, but it is less likely to provoke enduring
animosity between the parties involved.” While the Act provides that
both mediation and arbitration be available to the parties, it recognizes
that neither procedure standing alone may be sufficient. Mediation,
which must depend on the good faith of the parties, cannot be relied
upon to resolve all disputes. It may also be too cumbersome a
mechanism to employ where there are more than two interested par-
ties.”> Arbitration, without provisions for preliminary mediation would
appear costly, wasteful and inefficient. The use of the two procedures
in conjunction with one another would ensure a maximization of pre-
trial dispute-resolving mechanisms,

3 This in-court voluntary arbitration alternative is practiced in the small claims
courts of New York City. See STAFF REPORT, stpra note 25, at 687. President Judge
Glancey, supra note 63, has raised some objections over this procedure:

The New York In-Court Arbitration alternative is coercive since the parties

are made to understand quite clearly that their case will take longer, that it

will be heard in open court, and that the decision is appealable, if they in-

sist on proceeding before a Judge rather than an arbitrator. I would pre-

fer an in-court mediation alternative such as we have here in Philadelphia,

when after the list of cases is called and default, continuances, etc. are dis-

posed of, the Court recesses for a short period of time and the Presiding

Judge informs all the parties that they must discuss the matter with each

other and make a firm attempt to setle the case before the Court resumes

after the recess. Surprisingly, about 20% of the contested cases are settled

in this manner by the parties, voluntarily, and I think with a better at-

titude.

4 Jones & Bovyer, supra note 2, at 382,

5 See id.
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PArRT VI
COURT APPEARANCE
PLAINTIFF'S NON-APPEARANCE

SECTION 6.1, (a) If the claimant fails to appear for a
hearing, or if both parties fail to appear for a hearing, the
court shall in its discretion dismiss the case for want of
prosecution, continue the case or order whatever disposi-
tion thereof justice requires.

(b) Cases dismissed with prejudice pursuant to Section
6.1(a) may be reopened within one month of the date of
dismissal upon the motion of the plaintiff for good cause
shown.

DEFAULT JUDGMENTS

SECTION 6.2. (a) When the defendant fails to appear
for a hearing at which the plaintiff appears, the court shall,
in lieu of a hearing, conduct an inquest into—

(1) the circumstances of the defendant's failure
Lo appear;

(2) the circumstances surrounding the incident or
transaction from which the claim arose; and

(3) the merits of the case.

(b) The court shall enter a default judgment against
the defendant when—

{1) the court is satisfied that the defendant re-
ceived proper notice of the hearing;

(2) the court is satisfied that unconscionable prac-
tices did not attend the plaintiff’s conduct in the in-
cident or transaction from which the claim arose; and

(3) the claimant establishes a prima facie case for
his claim,

() A default judgment may be vacated or reopened
within six months of the entering thereof on the initiative
of the court or upon the motion of the defendant with
good cause shown.

(d) A default judgment can be appealed only upon—

(1) the denial by the court of the defendant’s mo-
tion to vacate or reopen the case, or

(2) the affirmance by the court of a default
Judgment hearing incident to the granting of a motion
to reopen judgment.

Comment: The large number of default judgments entered against in-
dividual defendants has long been acknowledged as one of the major
shortcomings of small claims courts.” The Model Act recognizes that

8 See note 2 supra.
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default judgments are often entered in cases where good cause existed
for the defendant’s non-appearance or little merit existed in the plain-
tif s claim. In order to reduce the number of default judgments and
prevent the unfairness attending the summary entry of such judg-
ments, the Act requires the small claims court, either through the
small claims judge or the arbitrator, to conduct an inquest when the
defendant fails to appear for the hearing in order to determine
whether the circumstances warrant the entry of a default judgment.
The procedure envisioned by the Act would involve the court in in-
vestigating the circumstances of the defendant’s non-appearance, in-
cluding an inquiry into the manner and date of service, questioning of
the process server if necessary, discovering if the defendant had at-
tempted to establish contact with either the court or the plaintiff, and
questioning the plaintiff to determine if he had ever communicated
with the defendant about the pending appearance, or if the plaintiff
knew or suspected why the defendant did not appear.”” The court
would also scrutinize the circumstances surrounding the incident or
transaction from which the claim arose as well as the merits of the
claim itself. It is not intended that the court’s inquest entail a long de-
tailed investigation. On the contrary, the inquest would not be any
more protracted than a regular small claims court hearing.

One predominate feature of most existing small claims courts is
the large percentage of default judgments.”® The above-mentioned
procedures of the Model Act are designed to reduce default judg-
ments and protect defaulters from invalid claims. While default judg-
ments are an obvious debt-collecting mechanism, the Model Act is de-
signed to provide fair treatment to both plaintiff and defendant alike.
Thus individuals who failed to realize the consequences of not appear-
ing in court would be protected while the court assures itself of the
validity of the claim, and provides the defendant with an opportunity
to present his case. It is submitted that those most likely to have de-
fault judgments rendered against them are those least likely to have
even a rudimentary knowledge of the workings of the small claims
system, and thus most in need of the protection the Act seeks to pro-
vide. :
It is contemplated that the court will enter a default judgment
against a defendant only when it is satisfied that the defendant re-
ceived proper notice of the hearing, that the plaintiff’s conduct at the
time of the alleged wrongdoing was free of unconscionability, and that
the claim is meritorious. If the court finds that proper notice was not
received, or if circumstances clearly indicate that the defendant could
not have understood the nature of the claim, as where a foreign-
speaking defendant is involved, the case should be continued until the
defendant has received proper notice and has thus been made aware
of the nature of the claim against him. If self-dealing and fraudulent

™" See NIC] REPORT, supra note 6, at 22,
"8 Special Project, supra note 2, a1 783.
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practices accompany the plaintiff's conduct in the incident from which
the claim arose, the court should dismiss the case with prejudice. If
the claimant fails to establish a prima facie case for his claim, the court
should likewise dismiss the case with prejudice.”

The court, on its own initiative or upon the motion of the de-
- fendant for good cause shown, may reopen or vacate the default
judgment within six months after the judgment was entered. For two
reasons, six months is deemed to be a reasonable period in which such
order or motion must be made. First, any facts or developments which
would cast suspicion on the default judgment would usually become
known to the court or to the defendant within that period. Second,
because small claims should be resolved and finally disposed of as
soon as possible, the six month period represents a reasonable time
within which a default judgment could be vacated or reopened, yet
would not be unduly protracted.

PArT VII1
TRIAL PROCEEDING
LAWYERS

SECTION 7.1. (a) Attorneys may accompany and assist
parties in the small claims court, but shall not appear on
behalf of parties, other than to provide information and
suggestions, and then only with the permission of the court.

{b) The small claims court shall attempt to obtain the
services of counsel who shall serve as court-appointed coun-
sel, and the clerk of the small claims court shall inform
litigants if court-appointed counsel is available and shall
appoint counsel to indigent litigants upon request.

(¢} Personnel serving as court-appointed counsel may
be full-time salaried court attorneys, legal aid society or
legal services lawyers, law students, or pro bono attorneys.

Comment: The Model Act recommends that lawyers not be allowed to
represent clients before the small claims court.?® This provision seeks

" The NICJ similarly recommended, that the court award a default judgment
only after the plaintiff has made a prima facie showing of service and of the merits of
the actual claim, NIC] Report, supra note 6, at 22. Wisconsin provides a similar statu-
tory framework. See Wis. STAT. ANN. § 299.22 (West Supp. 1976).

8 A minority of the states prohibit the use of lawyers in small claims courts un-
less the lawyers are suing on their own behalf, £.g., CaL. Civ. Proc. Copk § 117g (West
Supp. 1976); Nis. REv. S§TAT. § 24-523 (2) (1975) (refer to appendix).

The Supreme Court of California has upheld the barring of attorneys on the pol-
icy ground that exlusion was necessary to fulfill the basic objectives of the Act. Due pro-
cess ohjections were met by holding that the plainGff had the option of bringing the
case in a regular court and the defendant had the right to de nove review in the
superior court where an attorney would be allowed. Prudential Insurance Co. v, Small
Claims Court, 76 Cal. App. 2d 379, 173 P. 2d 38 (1946),

In New York, a corporate party must appear through its attorney. N.Y. City Civ.
Ct. Act § 1809 (McKinney's Supp. 1976). A 1976 amendment now allows a sharehol-
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to facilitate the expeditious and fair resolution of disputes in the small
claims courts by limiting the role of attorneys in such a manner as to
preclude the delay, technicality and unequal representation which of-
tentimes result from attorneys’ unfettered small claims court appear-
ances, while at the same time providing litigants with the right to as-
sistance of counsel. .

The appropriateness of utilizing attorneys in the small claims
courts is a question that has been continually debated. The arguments
advanced both pro and con, range from the belief that lawyers bog
down the process of small claims by becoming too deeply involved in
procedural questions to the belief that lawyers, in fact, do expedite the
matter as they are obviously well-versed in court proceedings.®' One
of the primary concerns in prohibiting the appearance of attorneys in
small claims courts is the unequal representative strength of litigants
when one party is represented without the other also having rep-
resentation.®? While lawyers may or may not have a significant impact
upon the outcome of cases in small claims court, they undoubtedly
have a significant psychological and reassuring impact on the litigants
they represent. Moreover, the unrepresented litigant oftentimes feels
disadvantaged in not being represented. Some litigants are certainly
deterred from prosecuting and defending suits when they know they
confront an adversary who is represenied by an attorney.®® Further,
uneven representation might disrupt the hearing process, as a judge
may favor a party who is represented by a fellow professional, or
over-compensate the inequity by becoming the advocate of the un-

der of at least one-third of the issued shares of voting stock, or, in close corporations

with no more than 10 holders of issued shares of voting stock, to defend cases pro se.

Ch. 200, § 2, N.Y. Laws 1976.
" The NIC] report stated the argument against lawyers quite well:
There are many reaons why lawyers should be kept out of the small claims
court. The typical individual plaindff will not have a lawyer; he comes to
small claims court because his claim is not large enough to warrant hiring
one. If the other stde appears with a lawyer, the individual litigant will be
at a considerable disadvantage. The presence of a lawyer in a proceeding
may affect it in a variety of obvious and subtle ways. It may cause the
judge to take a less active role in the wying of the case. The judge may be
more hesitant to cross-examine and slower o draw out the plaintiff. The
lawyer will inevitably complicate the procedure by use of evidentiary objec-
tions, by making motions, and perhaps in other ways. By these and other
means he may effectively intimidate the individual plaintff; he will surely
put that plaintiff at a disadvantage.

NIC] REPORT, supra note 6, at 23. )
President Judge Glancey, supra note 63, presents the counter-argument:
My experience is that attorneys are able to bring the parties together in a
settlement much more often prior to trial than unrepresented parties, and
that during the trial of the case the attorneys are able o focus on the ac-
tual issue involved rather than peripheral matters which are in many in-
stances, immaterial and irrelevant.

See generally Steadman & Rosenstein, supra note 9, at 1333,
82 See Special Project, supra note 2, at 725-26.
8% Id. at 72526, 729.
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represented party. On the other hand, the Model Act recognizes that
lawyers in a small claims court may identify and develop issues, detect
abuses in the court, protect the interests and rights of litigants, and
significantly, provide litigants, especially inhibited or complacent ones,
with the assistance, or at least the reassuring presence, they deem
necessary in effectively presenting their case.

The Model Act seeks to work an accommodation of these con-
flicting policies in section 7.1. This provision proceeds from two basic
premises: first, the deleterious effect of attorneys in the small claims
court results both from the technicality and delay that attend their
appearance on behalf of litigants, and the inequities and disruptions
that attend cases in which only one party is represented; and, second,
attorneys do provide a beneficial service to litigants in the small claims
court, even if only the emboldening and psychological effect they have
on their clients. Accordingly, by limiting the representative role of the
attorney and by effecting representative parity to the maximum extent
possible, this provision cures the ill effects of unequal representation
and untrammeled representation by counsel without banning attor-
neys entirely from the small claims court. Attorneys, then, may assist
litigants in the presentation of their cases, including assisting in the
preparation of the case and accompidnying and advising the litigant at
the trial, but the attorney may not appear 0n behalf of the litigant,
except where information and suggestions of counsel are requested by
the court. Thus, the Model Act provides for the beneficial use of at-
torneys in the small claims courts, yet preserves the basic framework
for a true “consumer” small claims court. ‘

By permitting attorneys to assist and accompany litigants in the
presentation of their cases, the Model Act does not prevent the dis-
parity in representative strength which results when a regular user of
the court, such as a corporate litigant, sends a sophisticated, intelligent
corporate official, well-versed in courtroom procedure, to chalienge a
less sophisticated litigant. However unavoidable this situation may be,
under the Model Act the litigant at least can obtain limited assistance
of counsel.

JURY TRIAL

SECTION 7.2. (a) Jury trials are unavailable in the small
claims court,

(b) Actions commenced in the small claims court are
not transferable to the civil court upon a party’s motion for
jury trial.

() Either party as a judgment loser can secure a jury

trial, where the right exists, ina trial de novo on appeal.

Gomment: Jury trials would not be. available in small claims court.?

# The right to a civil jury trial in the federal courts is protected by the seventh
amendment to the United States Constitution. U.S. ConsT. amend. VII. All states have

869




BOSTON COLLEGE INDUSTRIAL AND COMMERCIAL LAW REVIEW

This is consistent with the practice in the majority of states currently
employing small claims procedures.® A Jjury trial is best conducted in
the formal atmosphere of the regular civil court where the strict rules
of practice and evidence apply. Indeed if a jury trial were permitted it
might become necessary to require formal rules of evidence and
necessitate the use of attorneys,

Since the Model Act provides for concurrent Jurisdiction, a
plaintiff can be deemed to have waived his right to a jury trial by in-
ttiating his action in small claims court. Prohibiting juries from small
claims court saves the time involved in selecting a jury, reduces the
expense of the small claims system, and insures that the proceedings
remain informal. In addition, actions commenced in small claims
court are not transferable to the civil court upon a party’s motion for
a jury trial. In this manner, a defendant will not be able to delay or
avoid litigation by transferring a case to the regular civil court with its
slower, more difficult, and more expensive legal machinery.®”

FORMAL RULES

SECTION 7.3. (a) Formal rules of pleading, practice
and evidence shall not be applied in the small claims court,

(b) The court shall proceed to hear the case when
both parties appear for the hearing.

(c) The court shall listen to the testimony of the par-
ties and admit all evidence it deems necessary to an un-
derstanding and determination of the dispute.

(d) The court shall assist in the development of all rel-
evant facts in the case and shall decide the claim so as to of-
tect substantial justice between the parties in accordance
with substantive Taw,

similar state constitutional guarantees of a jury trial in civil cases. See Special Project,
supra note 2, at 779, A state may, however, d]eny a jury trial at a lower court if it makes
available a jury trial at the appellate level, See Capital Traction Co. v, Hof, 174 USS. I,
23 (1899). See also North American Provision Co. v. Kinman, 288 111 App. 414, 416-17,
6 N.E.2d 235, 236 (1937). Most Jurisdictions do not permit jury trials in small claims
court. See Special Project, supra note 2, at 780-81, Commentatons have generally con-
cluded that the use of a jury trial in small claims court is wasteful, inconvenient and in-
efficient. E.g., Paradise Lost, supra note 2, at 456.57,

5 See APPENDIX, supra note 5. See also Special Project, supra note 6, at 780.

*0Id.

*7 An unsuccessful defendant in small claims will be able to prolong litigation and
delay execution of judgment by exercising his de nove appeal rights under § 7.2(c). It is
not possible to prevent such delay because of the siate constitutional guarantees of a
jury trial in civil cases. See note 84 supra. Nevertheless, the unsuccessful defendant may
be less likely to press his full legal rights when he has lost his case once at the small
claims stage. The ideal resolution o this dilemma is not clear. Some form of jury
guarantee is constitutionally mandated. The Model Act takes the position that this
guarantee should be effectuated in the regular civil court because that is the forum
most suited to employ the formalized procedures and rules of evidence a jury trial re-
quires. Accordingly, the right to a jury trial is protected by permitting either party to
secure a jury trial in a trial d¢ nove. Thus. the right to a jury is a right merely delayed
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(e) The court shall regulate and control abusive court
practices, including, but not limited to, unconscionable and
harassing claims, by citing the offending party in contempt
of court and imposing whatever monetary fine it deems
appropnate.

Comment: Section 7.3 seeks to promote the simple, speedy and in-
expensive resolution of grievances by banning from small claims
courts the more difficult and ponderous rules of pleading, practice
and evidence applied in the regular civil court.®® The Model Act re-
quires the court to do substantial justice in accordance with substan-
tive law. Given the role of the judge as a sometime inquisitor, the in-
formality of the rules, and the absence of attorneys, it might well be
impossible for a judge rigidly to apply substantive law. Rather, the
emphasis should be placed on his performing “substantial justice” in
accordance with the remedial purposes of the Act, while remaining
within a broad framework of substantive law.®® A defendant in a case
involving complicated legal or factual issues, which are best litigated
under the formal rules, is not prejudiced by this provision because
such a defendant could normally transfer such a case to the regular
civil court pursuant to section 7.5 of the Act.

CONTINUANCE

SECTION 7.4, (a) A continuance shall be granted by the
court before or during a hearing only upon the motion of a
party for good cause shown.

(b) Continuances shall be as short-termed as possible
and shall not in any case exceed 30 days.

(c) The clerk shall notify the non-moving party of con-
tinuances granted prior to scheduled hearings.

(d) the hearing shall be rescheduled at a time and date
as convenient to the non-moving party as possible.

Comment: Continuances should be discouraged in order that griev-
ances will be resolved quickly and efficiently. No attempt to define
“good cause” is attempted, though mere inconvenience to a party is
not sufficient once a date has been set for a hearing.

and not irretrievably lost. An alternative would be to permit jury trials in small claims
court and ban all appeals therefrom. See id.

® Commentators have uniformly recommended that the small claims court
should not be reqiired to adhere to the rules of evidence. NIC] REPORT, supra note 86,
at 21-22; Special Project, supra note 2, at 777-79. Most states do not follow the technical
rules of evidence except as they relate to privileged communications. Special Project,
supwa note 2, at 778. See NIC] REPORT, supra note 6, at 22.

8 See Special Project, supra note 2, at 779.
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TRANSFER

SECTION 7.5. Actions commenced in the small claims
court may be transferred by the court to the regular civil court
on the initiative of the court or upon the motion of either party
for good cause shown.

Comment: This provision is intended to remedy whatever injustice may
result by allowing the plaintift to choose his forum pursuant to section
3.1(a)’s provision for concurrent jurisdiction of the civil and small
claims courts. Motions to transfer cases involving complicated issues of
law and fact more suitable for the formalized procedures of the reg-
ular civil court should generally be granted though the small claims
Judge retains discretion to determine which forum is the more appro-
priate one to hear the grievance.

ParT VIII
DispOSAL OF CASES
JUDGMENT

SECTION 8.1. (a) The court shall render judgment at
the hearing, except that the court may reserve judgment in
unusual circumstances, but not for a period to exceed 14
days from the date the hearing was conducted.

(b) The court shall explain its decision in reaching or
reserving the judgment to the parties.

(c} The judgment obtained in the small claims court
shall be res judicata only as to the amount involved in the
particular action and shall not be an adjudication of any
fact at issue or found therein in any other action or court.

Comment: The Model Act contemplates that smalil claims courts will
usually be the forum for relatively uncomplicated legal and factual is-
sues. Accordingly, the judge will ordinarily be able to render a deci-
sion at the hearing, thus enabling the speedy initiation of collection
procedures under section 8.2 of the Act or appeals under section 8.3.
In no case may the judge take longer than fourteen days to render a
decision.

The Model Act recognizes that small claims hearings, being in-
formal and speedy mechanisms for resolving disputes, are not suitable
for application of res judicata principles. Most parties will be unassisted
by counsel and thus unequipped to present a case giving complete or
adequate treatment to every legal or factual issue. The small claims
Judge, in addition, is expected actively to hasten resolution of the is-
sues in dispute and not to inquire into every issue which could be liti-
gated. Accordingly, the Model Act provides that the judgment ob-
tained in small claims court is res judicata only as to the amount in-
volved in the particular action because this amount reflects only the
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resolution of those issues on which the parties and the judge have
properly focused .

COLLECTION

SECTION 8.2. Judgments entered by the small claimns
court shall be processed and collected as follows:
(1) Incident to the entering of the judgment while
the parties are still under oath—

(a) the court shall arrange a judgment satisfac-
ton plan and enter a writ of execution, and

(b) the clerk shall secure a listing and descrip-
tion of the defendant’s assets from the defendant in
case subsequent attachment of property becomes
necessary Lo collect an unsatisfied judgment.

(2) IT the defendant fails to satisty the judgment in
accordance with the judgment plan, the plaintifT shall
. attempt to contact the defendant and collect the same.
(3) If the defendant still fails to satisfy the judg-
ment, the plaintiff shall notify the court of same and the
court shall, upon receipt from the plaintiff of a collection
fee, subJe(.t to reduction or waiver upon good cause
shown, in an amount prescribed by the administrative
judge, but not to exceed 5% of the judgment—

(a) issue the previously entered writ of execu-
tion to a salaried court official who shall be empow-
ered to enforce the judgment in the same manner

. as civil court judgments;

(b) assess the collection fee to the defendant
and refund the same to the plaintiff to the extent
that it is collected from the defendant in excess of
the judgment, except that the court may reduce or
waive such assessment upon good cause shown; and

(c) institute, in its discretion, contempt pro-
ceedings, subject to penalties limited o monetary
fines notto exceed 50% of the judgment, against the
defendant for failure to satisty the judgment in
accordance with the judgment plan arranged while
the defendant was under oath.

Comment: To insure more readily the court’s edict, the court would
administer a court collection apparatus designed to collect any judg-
ments it renders.”’ This type of internal, judgment-collecting

9 See id. at 786-87,

" The inability of the individual plaintiff o collect his judgment bas been a
mgjor shorwcoming of small claims courts. Many defendants, particularly landlerds and
certain fly-by-night businesses, frequenty seek to avoid payment of judgment. See De
Minimis, supra note 1, at 501-03, The Model Act seeks to reverse this process by assisting
plaintiffs, especially the individual consumer unfamiliar with judgment collection pro-
cedure, in commencing the collection process. The NIC] recommended that courtroom
personnel be made available 1o advise plaintiffs of the mechanics of the collection pro-
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mechanism s not presently employed in state small claims systems;®2
however it serves to facilitate the collection process for the individual
consumer who may be unfamiliar with collection procedures or unable
to pursue reluctant defendants. Thus while the parties are still before
the court, a payment plan will be fashioned. Any suitable plan ar-
ranged by the court will be adopted by the judgment loser under
oath.®* Also, while the parties are present, the court will enter a writ
of execution in accordance with the payment plan in order to further
signify the seriousness and reach of the judgment. The writ shall be
executed only upon failure to satisfy the judgment. A list of the de-
fendant’s assets and their locations, from which an attachable list will
be made by the clerk and used by the judgment collector in case sub-
sequent attachment of assets becomes necessary to satisfy the judg-
ment, will be obtained.

If the defendant fails to begin payments on the judgment in ac-
cordance with the terms of the payment plan, the plaintiff must make
a good faith effort to contact the defendant to secure the payments. If
unable to collect the Judgment, however, the plaintiff is to contact the
court. While it is the intention of this provision to provide the de-
fendant with notice of his delinquency and with an opportunity to
honor the payment plan without recourse to the court, the court itself
shall become the collection apparatus if the plaintiff cannot collect the
judgment. By having the court so involve itself in the collection of
Jjudgments, the risk of the judge losing his objectivity arises.® The cost
to the court system in instituting a collection apparatus could also be
prohibitive. However, on balance, the goals of the Act mandate that
individual consumers, lacking knowlege of the workings-of judgment
collection and often prey to illegitimate fly-by-night merchants, must
be given all the aid possible by the small claims court.

Upon collection of a fee, no greater than five per cent of the
judgment involved from the plaintiff, the court will issue the pre-
viously entered writ of execution to a salaried court collection official.
The court can, simultaneously with the issuance of the writ of execu-
tion to the judgment collector, institute a contempt proceeding against
the defendant for violating his oath that he would commence payment
on the payment plan. The availability of contempt power by the court
would deter judgment delinquency and would produce income
through fines to fund the court’s collection apparatus. Discretion of

cess and to assist them in making out the appropriate papers. NIC] REPORT, supra note
B, at 22-23.

% See APPENDIX, supra note 5.

8 If the defendant is in default, the court of course will not be able to compel
the adoption of a judgment satisfaction plan under cath. The court in this instance
should subpoena the defendant inte court so that it may compel him to adopt the plan
under oath. ]

¥ President Judge Glancey, supra note 63, has recommended that the court not
get involved in the collection process because such involvement would tend to cause
courts to lose their objectivity. The opposite view has been expressed. See De Minimis,
supra note 1, at 501-03,
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the court would be used in exercising the contempt power and only
monetary fines could result from a contempt proceeding. A limit of
fifty percent of the judgment would be set, with the actual fee in any
case determined by the seriousness of the defendant’s violation in fail-
ing to pay the judgment.

APPEALS

SECTION 8.3. Subject to Section 6.2(d), either party
may appeal a judgment of the small claims court in a trial
de novo in an appropriate civil court by-——

(1) filing the appeal with the civil court within 30
days from. the date of judgment in the small claims
court, and

(2) paying an appeal fee to the civil court in an

“amount not to exceed the filing and service fees re-
quired of claimants in commencing actions in the civil
court.

Comment: Either party may appeal a decision of the small claims court
in a trial de nove by filing the appeal with the civil court within thirty
days from the date of judgment and paying an appeal fee to the civil
court in an amount not in excess of the filing and service fees re-
quired of claimants who sue in the civil court. This is the current
practice followed by a majority of state small claims systems.'® The
appealing party would not be required to post a bond in the amount
of the small claims court judgment to insure the payment should he
lose on appeal because it 1s felt that litigants should not be burdened
in protecting their rights when the informal forum of the small claims
court has decided adversely to them. The requirement that an appeal-
ing party post a bond as a condition precedent to appeal deters litig-
ants, particularly those of limited resources, from appealing.

While appeals prolong the resolution of disputes and thus in-
terfere with the small claims court’s mandate to effect swift justice be-
tween disputants, the interests of justice, which guide all small claims
court operations, commands that the right of appeal be un-
encumbered and available to plaintiff and defendant alike. The fair
resolution of disputes in the small claims court, the finandal inability
of many litgants to litigate on appeal, however inconsequential the
appeal fees, and the natural inclination of people not to pursue ad-
verse decisions on appeal will effectively prevent mass appeals from
the small claims courts.

CONCLUSION

Legal mechanisms exist in the states for the handling of disputes

¥ The right to an appeal has not been held essential to due process. Special Pro-
Jeet, supra note 2, at 784-85,
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of a limited nature. However, all too many are extremely weak, im-
properly operated or ineffectively promoted.?® “The result is that the
small claims court cannot achieve its proper mission of being a quick,
low-cost means for effecting legal redress over minor claims.??

The “Model Consumer Justice Act” should serve as a guide for
the states in adopting, reviewing or revising its small claims court sys-
tem. These proposals, while forming a unified system, have the flexi-
bility to be adapted to the individual needs of each state. The authors
of this Act maintain that the small claims court can become the best
forum for the consumer to obtain the justice he seeks in minor dis-
putes. It is now up to business, consumers and government to adopt a
program that will truly achieve these ends.

%% As has already been noted the Model Act is an ideal with which present small
claims systems shouid attempt to conform. The present systems are too often used not
by individuals but by institutional plaintiffs. This leads to an undesirable number of de-
fault judgments, Thus the intended beneficiary of the small claims system, the in-
dividual and his community, don’t benefit from its existence. See Special Project, supra
note 2, at 720-24. To help correct these problems the Model Act would focus on both
lessening the cost of instituting an action in small claims court and distributing informa-
tion concerning the avilability of the court in the community.

*? Another small claims study found similarly:

With the increased volume of consumer claims for small amounts and the

rise in costs of litigation, efficient small claims courts are needed more ur-

gently today than in 1913. If the administration of justice is truly to pro-

vide an opportunity for the redress of all grievances, the prospective lit-

igant with a valid but small claim must have access to an inexpensive

alternative to formal court procedures.
Id. at 727,

. 876
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APPENDIX
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