
CHAPTER 11 

Criminal Practice and Procedure 

EDGAR J. BELLEFONTAINE" 

During the Survey year the Supreme Judicial Court adopted a new 
set of rules to govern criminal proceedings in the district and superior 
courts of the commonwealth. The Massachusetts Rules of Criminal 
Procedure, which became effective July 1, 1979, were drafted by a com­
mittee established by the Massachusetts Judicial Conference. The rules 
are a product of seven years of study by the committee in consultation 
with many persons and groups interested in criminal practice. They 
represent the first attempt at a complete reform of criminal procedure 
in the history of the commonwealth and bring some profound changes 
into practice. The rules are intended to constitute a comprehensive 
code of criminal procedure for trials in the district and superior courts. 1 

There are, nevertheless, areas of criminal practice such as arrest and 
complaint procedures, pretrial diversion, search and arrest warrant pro­
cedures, and wiretap procedures that are not dealt with in the rules. 
The committee believed that the state of the law in such area was so 
fluid as to defy codification, particularly in light of the constitutional 
issues involved. It considered that these matters must be dealt with by 
the courts on an ad hoc basis on the facts of each case.2 

Some of the goals that the new rules seek to achieve include the 
following: 

(1) To ensure that counsel and defendant are not required to make 
unnecessary court appearances and to see that pretrial routine between 
defense counsel and the prosecution is conducted outside the courtroom; 

(2) To broaden mutual pretrial discovery so that trial by ambush, by 
either party, is avoided, and so that cases are prepared out of court; 

(3) To limit the number and kinds of motions that may be filed in 
order to free the system of as much paper work as pOSSible; 
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1 MASS. R. CRIM. P. 1. See also id., Reporters' Notes. 
2 ld., Reporters' Notes. 
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( 4) To encourage the disposition of cases by plea agreements and 
accordingly to protect the defendant from having a sentence imposed 
which is substantially greater than that agreed upon; 

( 5) To permit and encourage the consolidation of charges, from what­
ever county or division, for plea and also, in limited circumstances, for 
trial; 

( 6) To give the trial judge more discretion in the handling of jury 
verdiots and to allow the judge to entertain motions to revise and revoke, 
even after a verdict has been upheld on appeal; 

(7) To broaden the defendant's post-conviction rights, while limiting 
the number of petitions for relief that a defendant may file; 

(8) To place an outside limit on the time for the prosecution of all 
cases and to provide for dismissal if a case is not prosecuted within 
that limit. 

Many of the reforms effected by the rules are enforced by sanctions.3 

The rules are not designed to be traps. Attorneys who do not operate 
within these rules must seek relief from these sanctions within the 
discretion of the trial judge. The discussion that follows is intended 
to highlight some of the important changes brought about both through 
the modification of previously existing rules and by the enactment of 
entirely new rules. 

Rule 2 

Rule 2 sets the standards by which these rules are to be applied and 
interpreted. It states that "[t]hese rules are intended to provide for 
the just determination of every criminal proceeding. They shall be 
construed to secure simplicity in procedure, fairness in administration, 
and the elimination of expense and delay." 4 This language is drawn 
direotly from rule 2 of the Federal Rules of Criminal Procedure.5 The 
Massachusetts rules also implement the familiar principle that .the in­
terest of the government in a criminal prosecution "is not that it shall 
win a case but that justice shall be done."6 The rules are not to be 
applied ritualistically. They are to be used with common sense and 
in a flexible spirit. As with the Federal Rules of Criminal Procedure, 
these rules are not, and are not intended to be, a rigid code having 
an inflexible meanmg.7 Rather, they are to be applied to secure justice 

3 MASS. R. CRIM. P. 48. 
4 MASS. R. CRIM. P. 2(a). 
5 Id., Reporters' Notes. 
6 Berger v. United States, 291 U.S. 78, 88 (1935). 
7 See Fallen v. United States, 378 U.S. 139, 142 (1969). 
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and fairness in the oriminal process for the defendant, the prosecutor, 
and the public. Rule 2 provides the elasticity essential to the success 
of any code of procedural rules. 

Rule 2 also defines terms, including the new concept of "return day." 8 

In the criminal rules, "return day" means the day on which a defendant 
is ordered by summons first to appear, or, if under arrest, first does 
appear before a court to answer the charges against him, whichever is 
earlier.9 "Return day" is a key concept under the rules, because it is 
the date on which speedy trial rights attach and from which other time 
limits are measured.10 

Rule 3 

Rule 3 outlines the pl'ocedure governing ,the commencement of a 
criminal proceedingY. Itsubstantially alters prior practice and merits 
careful examination. As noted in the rule, a criminal proceeding com­
mences in the district court by complaint and in ,the superior court by 
an indictment.12 A defendant charged with an offense, punishable by 
imprisonment in a state prison has the right to be proceeded against 
by indiotment.13 A defendant charged in the district court with such 
an offense, however, may waive indictment, except where the offense 
charged is a capital crimeY If indictment is waived, a probable cause 
hearing must be held in the district court.15 If the district court declines 
jurisdiction or if a defendant is arraigned on a charge over which the 
district court has no jurisdiction, the judge shall advise the defendant 
that he may waive indictment and proceed upon the complaint.16 

A defendant may waive the right to be proceeded against by indict­
ment and elect a probable cause hearing only by filing in court on return 
day, or at such other time as the court may order, a written waiver of 
that right.17 If probable cause is found, or if the defendant has not 
waived his right to be proceeded against by indiotment, theoase is to 
be transmitted to the superior court,l8 It should be noted that a district 

8 MASS. R. CRIM. P. 2(b)(15). 
9 ld. 

10 See MASS. R. CRIM. P. 36. For a discussion of rule 36, see text at notes 144-49 
infra. 

11 See A Juvenile v. Commonwealth, 370 Mass. 272, 280-83, 347 N.E.2d 677, 
684-85 (1976), for procedure with respect to a transfer he.aring in a juvenile pro­
ceeding. 

12 MASS. R. CRIM. P. 3(a). 
13 ld., 3(b)(l). 
14 ld., 3(b)(2). 
15 ld. 
16 ld., 3{ c)( 1). 
17 ld. 
18 ld., 3(c)(2). 
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court determination of no probable cause is not conclusive of the de­
fendant's guilt or innocence; hence, such a determination does not bar 
a subsequent indictment for the same offense.19 

Once the case has reached the superior court, by the methods de­
scribed above, the defendant may, with the consent of the prosecuting 
attorney, waive the right to be proceeded against by indictment and 
elect to proceed on the complaint in the superiorcourt.20 Notwithstand­
ing the defendant's waiver of that right, the prosecuting attomeymay 
proceed by indictment.21 While this procedure may have the effect of 
depriving the defendant of his probable cause hearing, the principal 
purpose of this provision is to permit the prosecutor to correct com­
plaints transmitted from the district court or to avail himself of the 
investigative power of the grand jury.22 

Rule 4 

Rule 4, to a large extent, merely codifies eristing Massachusetts prac­
tice. It is worth noting, however, that rule 4 provides that ·an indictment 
shall not be dismissed on grounds that evidence presented to the grand 
jury consisted, in whole or in part, of the record from the defendant's 
probable cause hearing or that other hearsay evidence was presented 
to the grand jury.23 Subsection (c) incorporates the long-established 
commonwealth rule that an indictment based entirely on hearsay or 
other evidence inadmissible at trial is not invalid for that reason.24 Such 
a practice is consistent with the function of the grand jury and is not 
in violation of constitutionally protected rights.25 By expressly incorpo­
rating existing case law into the rule, and by recognizing the propriety 
of the use of secondary evidence before the grand jury, this rule en­
courages defendants to request a probable cause hearing in the district 
court. 

Rule 5 

Under rule 5, grand jury practice generally differs little from prior 
practice. A major change is included in subdivision (g), however. This 
subsection prohibits the prosecuting attorney's presence during grand 
jury deliberation and voting, except when requested by the grand jury.26 

19 See Burke v. Commonwealth, 373 Mass. 157, 365 N.E.2d 811 (1977). 
20 MASS. R. CRIM. P. 3(d). 
21 Id., 3(e). 
22 Id., 3, Reporters' Notes. 
23 MASS. R. Cru:M. P. 4(c). 
24 Commonwealth v. Gibson, 368 Mass. 518, 523, 333 N.E.2d 400, 402 (1975). 
25 In United States v. Calandra, 414 U.S. 338 (1974), the Supreme. Court ruled 

that the "validity of an indictment is not affected by the character of the evidence 
considered." Id. at 344-45. 

26 MASS. R. GRIM. P. 5(g). 
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This departure from prior Massachusetts practice 27 is intended to allay 
fears that the grand jury is "merely a tool of the prosecutor." 

Rule 6 

Rule 6 eliminates a number of unnecessary appearances by defendants, 
witnesses, and attorneys. In addition, it greatly expands the use of the 
summons. A defendant, not under arrest or otherwise in custody, must 
be notified of the criminal proceeding against him, and of the return 
day, by means of a summons.28 A copy of the complaint or indictment 
must accompany the summons.2n The court may authorize the issuance 
of a warrant if the prosecutor represents to the court that the defendant 
may not appear unless arrested.30 This provision represents a substantial 
change from prior practice, under which arrest warrants were issued 
in a majority of cases.31 The change will reduce unnecessary detention 
and court appearances. Furthermore, the mle, by reducing the number 
of instances in which a warrant is used, should enable police to con­
centrate on more important work. 32 

In the event of default by the defendant, rule 6 introduces two new 
practices. First, the judge may order that expenses incurred as a result 
of the default be assessed against the defendant. 33 Second, if the judge 
finds that requiring the attendance at a later time of a witness then 
present in court would constitute hardship upon that witness, the judge 
may order that the testimony of the witness be taken and preserved 
for subsequent use at the triaP4 This practice presumes that the de­
fendant's attorney is in court and that he has a right to cross-examine 
the witness. The expense of taking and preserving the testimony may 
be assessed as a cost against the defendant. 35 Both provisions are 
designed to deter wilful default by the defendant by requiring the de­
fendant to pay costs incurred by the default if the court so orders.36 

Rule 7 

Rule 7, which deals with the initial appearance and arraignment, is 
based in part on the Federal Rules of Criminal Procedure.37 The rule 

27 See Commonwealth v. Favulli, 352 Mass. 95,107,224 N.E.2d 422, 429 (1967). 
28 MASS. R. CRIM. P. 6(a)(1). 
29 rd. 
30 rd., 6(a)(2). 
31 rd., 6, Reporters' Notes. 
32 rd. 
33 rd., 6(d)(1). 
34 rd., 6(d)(2). 
35 rd. 
36 If the commonwealth defaults, MASS. R. CRIM. P. 10(c) protects the defendant 

by allowing the court to order that depositions be taken of commonwealth witnesses. 
MASS. R. GRIM. P. 6, Reporters' Notes. 

37 See FED. R. CRIM. P. 5, 5.1, 10. 
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provides that upon arrest, a defendant shall be brought before the court 
if then in session, and if not, at its next session.38 This provision is 
consistent with prior Massachusetts decisions requiring that a defendant 
be arraigned as soon as possible after arrest.39 Following arrest, the 
probation department will interview the defendant and report to the 
court information pertinent to determining bail and indigency.40 Coun­
sel will be assigned or appointed to defendants who can not afford 
counsel and wish to be represented by counse1.41 Once these matters 
have been dealt with, the judge will arraign the defendant or set a time 
for arraignment. 

A defendant who has been summoned to appear and has retained 
counsel may be excused from appearing on the return day if counsel 
enters an appearance on his behalf prior to the return day.42 If the 
defendant is so excused, a plea of not guilty will be entered by the 
court on his behalf.43 An appearance entered in the superior court, 
unlike an appearance in the district court, constitutes a representation 
that the attorney will try the case.H If an attorney filing an appearance 
in the superior comi on or before the return day wishes to withdraw 
his appearance, he may do so within fourteen days of the return day, 
provided that an attorney who will represent the defendant files an 
appearance Simultaneously with the withdrawal.45 Thereafter, no ap­
pearance may be withdrawn without permission of the COurt.46 

Rule 8 

Rule 8, relating to assignment of counsel, offers very little that is dif­
ferent from prior practice. Subdivision (d), however, provides that a 
judge may find that a defendant claiming indigency is financially able 
to retain counsel; the judge should file such a finding with the papers 
of the case.47 This subdivision also pmvides that the case may be 
ordered for trial if the judge finds that the defendant is finanCially able 
to retain counsel and has neither waived nor retained counsel after a 
reasonable time.48 A number of Massachusetts cases have likewise 
recognized the power of the court to take such measures, including 

38 MASS. R. CRIM. P. 7(a)(1). 
3n See Commonwealth v. Dubois, 353 Mass. 223, 224 N.E.2d 462 (1967). 
40 MASS. R. CRIM. P.7(a)(1). 
41 ld. 
42 ld.,7(a)(2). 
43 ld., 7(d)(2). 
44 ld., 7(c)(2). 
45 ld. 
46 ld. 
47 MASS. R. CruM. P. 8(d). 
48 ld. 
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ordering a case for trial, to insure the progress of proceedings against 
the defendantY) If a defendant should elect to proceed without coun­
sel, the judge may nevertheless assign or appoint counsel to be available 
to assist the defendant in the course of the proceedings. The defendant's 
right to represent himself is not interfered with by "standby counsel," 
provided that such counsel assists the defendant only when the de­
fendant so desires, and ·calls to the court's attention matters favorable 
to the defendant upon which the court should rule on its own motion.50 

Rule 10 

Rule 10 governs continuances. It provides that after a case has been 
entered upon the trial calendar, a continuance will be granted only when 
based upon cause and when necessary to insure that the interests of 
justice are served.51 If a continuance is granted upon the motion of 
either party without adequate notice to the adverse party and thereby 
causes the adverse party to incur unnecessary expenses, the court may 
assess those expenses as costs against the party or counsel requesting 
the continuance.52 The 'COurt may order that the testimony of a witness 
then present in court be taken and preserved for subsequent use at trial 
or other proceedings. Such an order may be a condition upon which 
a continuance is granted.53 As noted previously, the witness shall be 
examined in open court by the party on whose behalf he is presented; 
the adverse party will have the right of Cl'oss-examination.54 

Rule 11 

Rule 11 is the pretrial conference rule. In terms of expediting the 
preparation and disposition of cases, this is probably the most important 
rule. The successful implementation of this rule will have an important 
effeot on criminal practice. 

The rule provides that the prosecuting attorney and counsel for the 
defendant shall attend a pretrial conference to consider those matters 
which will promote a fair and expeditious disposition of the case.55 The 

49 Commonwealth v. Jackson, 1978 Mass. Adv. Sh. 3062, 3070, 383 N.E.2d 835, 
839, and cases cited therein. 

50 Illinois v. Allen, 397 U.S. 337 (1970); Jackson v. Commonwealth, 370 Mass. 
855, 346 N.E.2d 714 (1976). 

51 MASS. R. CRIM. P. lO(a)(l). 
52 ld., 1O(b). 
53 ld. This new practice is similar to court-ordered preservation of testimony 

pursuant to rule 6( d) (2). See text at notes 34, 35. These procedures are not 
termed "depositions" and thus are not required to mee,t the formal summons and 
notice requirements of rule 35. 

M MASS. R. CRIM. P. lO(c). See discussion of rule 6 in text at notes 28-36 supra. 
55 MASS. R. CRIM. P. 11 (a) (1 ). This rule adopts existing Suffolk County Court 

practice, where pretrial conferences have been conducted pursuant to a standing 
order since April 1, 1974. ld., Reporters' Notes. 
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defendant shall he available for attendance at the pretrial conference. 
Ordinarily, the judge need not be present.56 The pretrial conference is 
intended to aid the court and the parties by identifying the material 
issues in dispute. Among the issues to be discussed at the pretrial 
conference are: 

(1) matters which must be raised by pretrial motions; 

(2) whether the case may be disposed of by a plea; 

( 3) the nature of the defense (s ), including whether the defendant 
intends to rely upon an alibi defense, a defense of lack of criminal 
responsibility or a defense based upon license, claim of authOrity, 
ownership, or exemption.57 

The pretrial conference is intended to make trial unnecessary in certain 
cases. Should trial be necessary, the conference should address, among 
other things, the setting of a trial date, the availability of necessary wit­
nesses, the probable length of trial, and whether the trial will be by 
jury.58 

Rule 11 requires that a pretrial conference report be filed with the 
clerk of court no later than twenty-one days after the return day; sup­
plemental conference reports may be filed at any time.59 When the 
report contains a waiver of constitutional rights or stipulations concern­
ing material facts, the defendant must sign the report.60 The conference 
report binds the parties to all matters agreed upon.61 Failure to par­
tiCipate in the pretrial conference or to cooperate in the filing of the 
conference report will result in the scheduling of the case for trial as 
early as possible.62 Furthermore, a non-cooperating party will be unable 
to obtain a continuance and may not file pretrial motions, except by 
leave of court upon a shOwing of cause.6S 

Rule 12 

Rule 12, dealing with pleas and withdrawal of pleas, is analogous to 
rule 11 of the Federal Rules of Criminal Procedure. It does not control 
agreements made between the prosecutor and defense counsel prior to 

56 Id., ll(a)(l). 
57 Id. See Commonwealth v. Blaisdell, 372 Mass. 753, 364 N.E.2d 191 (1977); 

ComIllPnwealth v. Edgerly, 372 Mass. 337, 361 N.E.2d 1289 (1977). 
58 MASS. R. CRIM. P. 1l(a)(1). 
59 Id., 1l(a)(2). 
60 Id. 
61 Id. 
62 Id. The judge in his discretion may impose additional sanctions. Id. 
63 Id. Unlike superior court and jury sessions in the district court, pretrial con­

ferences are not mandatory in district court jury-waived sessions. Id. 11 (b). 
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proceedings before a judge!H It is drafted as a guide to plea practice. 
A defendant may offer, and a judge may accept, a plea of guilty or nolo 
contendere after a determination has been made that the plea is "know­
ingly and voluntarily" made.or; Many of the requirements of the rule 
are designed to insure that the validity of the plea will not be sU'bject 
to post-conviction attack. For instance, the rule requires that a hearing 
be held and a contemporaneous record be kept of the proceedings. 66 

Because entry of a guilty plea necessarily involves the waiver of the 
right to trial, of the right to confrontation of witnesses, and of the 
privilege against self-incrimination, great care must be exercised in the 
acceptance of a plea. The defendant must be informed of these con­
sequences by the judge in open court.07 

This rule was drafted to proteot the defendant from the imposition 
of a sentence harsher than that agreed upon with the prosecutor. Thus, 
rule 12( c) requires the judge, once informed that the defendant intends 
to offer a plea, to advise the defendant either that the judge will not 
be bound by any plea agreement or that he cannot accept the sentence 
recommendations.o8 If the judge determines that he cannot accept the 
sentence recommendation, he may advise the defendant concerning what 
sentence he would impose. The defendant then may either withdraw 
the plea and go to trial, or he may accept the judge's proposa1.69 This 
procedure is the limit of permissible judicial involvement in the plea 
agreement process. 

Evidence of a plea of guilty later withdrawn or of nolo contedere is 
not admissible in any civil or criminal proceedings.70 Notwithstanding 
this general rule, a statement made in connection with a plea is admis­
sible in a criminal proceeding for perjury, if the statement was made 
under oath, on record, and in the presence of counsel.71 Prior Massa­
chusetts practice allowed the introduction of a withdrawn plea in a sub­
sequent proceeding as an admission by the defendant.72 The change 

64 For decisions dealing with the binding nature of agreements between prose­
cutor and defense counselor defendant prior to plea proceedings before a judge, 
see Santo Bello v. New York, 404 U.S. 257, 262 (1971); Commonwealth v. Harris, 
364 Mass. 236, 238, 303 N .E.2d 115, 118 (1973). See also Blaikie v. District 
Attorney of Suffolk County, 1978 Mass. Adv. Sh. 1848, 1855, 378 N.E.2d 1368, 1371. 

65 MASS. R. CRIM. P. 12( a) (2). See Commonwealth v. Foster, 368 Mass. 100, 
330 N.E.2d 155 (1975). 

66 MASS. R. CRIM. P. 12(a)(l). 
67 ld., 12(c)(3). 
68 ld., 12(c)(2). 
69 ld. 
70 ld., 12(f). 
71 ld. 
72 See Morrissey v. Powell, 304 Mass. 268, 23 N .E.2d 411 (1939). 
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in Massachusetts practice concerning withdrawn pleas reflects the mod­
em trend in this area.73 

Rule 13 

Pretrial motion practice is governed by rule 13, which ought to be 
read in conjunction with rule 11. Rule 13 allows parties to file pretrial 
motions only when they have been unable to agree on such matters at 
conference.H As such, rule 13 is a rule of judicial economy. Other 
provisions of the rule govern the form in which a motion is to be made, 
the grounds on which a motion is based, and service and notice require­
ments. Specifically, motions to dismiss and motions to suppress evi­
dence, other than evidence seized during a warrantless search, must be 
accompanied by a memorandum of law, unless otherwise ordered by 
the judge.75 Grounds for pretrial relief which are not stated are deemed 
waived, unless the judge on a shOwing of cause permits further grounds 
to be stated.70 

Rule 14 

Rule 14 deals with pretrial discovery. The rule must be read in 
keeping with its intended purposes, namely: 

( 1) to provide the parties with the opportunity to prepare for trial; 

(2) to provide them with a means to identify triable issues; and 

(3) to permit effective exercise of the defendant's right of confronta· 
tion. 

The disCovery practice enumerated in this rule, while innovative when 
first written, has since been approved in a series .of Supreme Judicial 
Court cases.77 Furthermore, the effect of the rule is somewhat limited, 
because pretrial conference now prOvides otherwise discov~able in­
formation. 

Discovery is essentially divided into three categories under rule 14: 
mandatory discovery, discretionary discovery, and reCiprocal discovery.78 
The mandatory discovery rule provides for the production of written or 
recorded statements made by the defendant or a person who has testified 
before a grand jury, if the defendant so moves.79 It also provides for 

73 See FED. R. CRIM. P. 11(e)(6) and ABA STANDARDS RELATING TO GUILTY 
PLEAS §§ 2.2, 3.4 (Approved Draft, 1968). 

74 MASS. R. CRIM. P. 13(d). 
75 Id., 13 (a)(4). 
76 Id., 13(a) (2). 
77 See HaIner v. Conunonwealth, 1979 Mass. Adv. Sh. 1641, 1644, 392 N.E.2d 

529, 530-31; Commonwealth v. Gilbert, 1979 Mass. Adv. Sh. 1132, 1138-40, 388 
N.E.2d 1190, 1193-94. 

78 MASS. R. CRIM. P. 14(a)(1), (2), (3), 
79 Id., 14(a) (I). 
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the produotion of exculpatory evidence in the possession of the prosecu­
tion.80 The discretionary discovery rule provides that the judge, upon 
motion of the defendant, may order discovery of evidence, including 
reports of physical or mental examinations within the prosecutor's pos­
session, names and addresses of pmspective witnesses, and the record 
of their prior convictions, if any.81 If the court grants discovery or 
inspection to the defendant, the reciprocal discovery rule provides that, 
upon motion of the commonwealth, the court may condition its order 
by requiring the defendant to permit the commonwealth to discover, 
inspect, and copy like information that the defendant intends to use at 
trial,82 Notwithstanding the defendant's failure to file a motion for dis­
covery, the commonwealth may file such a motion.83 The court, in 
permitting such discovery, must condition its order by requiring the 
commonwealth to make similar discovery available to the defendant.84 
Hence, the principle of reciprocity operates regardless of which side files 
its discovery motion first. In addition, the rule establishes upon both 
sides a continuing duty to disclose subsequently disoovered evidence.85 

Rule 14 also proVides speCial procedures for the defendant's use of 
an alibi defense, the defense of lack of oriminal responsibility and other 
defenses, including defenses based upon license, claim of authority, or 
ownership.86 Of particular importance is the provision with respeot to 
the use of alibi defenses. In order to prevent the last-minute fabrication 
of an alibi defense, the rule requires the defendant, if so ordered, to 
give notice to the prosecutor of the intended use of such a defense.87 
The defendant need not provide such information unless it is requested 
in writing by the prosecutor. 88 If the defendant does give notice of 
such a defense, he may discover the identity of rebuttal witnesses.89 
Failure to comply with the rule may result in the exclusion of the testi­
mony of any undisclosed witness ooncerning the defendant's absence 
from, or presence at, the scene of the alleged offense.90 

80 See CoIllIIlOnwealth v. Nichols, 4 Mass. App. Ct. 606, 607-08, 356 N.E.2d 464, 
468 (1976); Commonwealth v. Oark, 3 Mass. App. Ct. 481, 485, 334 N.E.2d 68, 
71 (1975); Commonwealth v. Colella, 2 Mass. App. Ct. 706, 709, 319 N.E.2d 923, 
925-2,6 (1975). 

81 MASS. R. CRIM. P. 14(a)(2). 
82Id., 14(a)(3). 
83 ld. 
84 Wardius v. Oregon, 412 U.S. 470, 472 (1973). 
85 MASS. R. CRIM. P. 14(a)(4). 
86 ld., 14(b). 
87Id., 14(b)(I)(A). 
88 See id. 
89Id., 14(b)(I)(B). 
90ld., 14(b)(I)(D). See Commonwealth v. Edgedy, 372 Mass. 337, 343-45, 

361 N.E.2d 1289, 1292 (1977). 
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While disdosure of a defendant's intended use of an alibi defense is 
conditioned upon the oommonwealth's request for such information, 
under rule 14 the defendant has an affirmative duty to disclose the 
intended use of a defense of lack of criminal responsibility.91 The dis­
closure requirement is designed to allow the prosecution to conduct 
pretrial research necessary properly to cross-examine witnesses offered 
by the defense. The rule also provides that the court may order the 
defendant to undergo a psychiatric examination, if the defendant pro­
poses to offer expert testimony that relies upon statements made by the 
defendant.92 

It should be noted that the rule does not deal with the production 
of oral statements.93 The trial court may, however, order the produotion 
of oral statements. Indeed, the Supreme Judicial Court in Common­
wealth v. Ellison 94 reversed a conviction where oral statements of an 
exculpatory nature were not provided to the defendant.95 It may rea­
sonably be anticipated that the courts will construe rule 14 in a manner 
consistent with the spirit of full discovery embodied in the rule and will 
continue to extend full discovery to exculpatory oml statements. 

Rule 15 

Rule 15 provides for interlocutory appeals. It gives the common­
wealth the right, in both district and superior court:, to seek appellate 
review when a judge grants a motion to dismiss or a motion to suppress 
evidence.96 The defendant has the right, in superior court only, to 
appeal a motion to suppress evidence.97 The rule provides that if an 
appeal is taken by the commonwealth, the appellate court, upon the 
defendant's written motion supported by an affidavit, shall order ,the 
commonwealth to pay ,the defendant's cost of appeal,98 This pI'Ovision 
is mandatory and therefore applies whether or not the defendant is 
indigent. 

Rule 17 

Rule 17, modeled after rule 17 of the Federal Rules of Criminal Pro­
cedure,99 introduces into Massachusetts practice two new concepts in 

91 MASS. R. eRIM. P. 14(b)(2)(A). 
92 ld., 14( b) (2) (B). This subsection of the rule derives primarily from the 

procedures outlined by the Supreme Judicial Court in Blaisdell v. Commonwealth, 
372 Mass. 753, 364 N.E.2d 191 (1977). See MASS. R. GRIM. P. 14, Reporters' 
Notes. 

93 MASS. R. CRIM. P. 14(a)(I). 
94 1978 Mass. Adv. Sh. 2072, 379 N.E.2d 560 (1978). 
95 ld. at 2094-95, 379 N.E.2d at 570-71. 
96 MASS. R. GRIM. P. 15(a), (b). 
97 ld., 15(b). 
98 ld., 15(d). 
99 MASS. R. CRIM. P. 17, Reporters' Notes. 
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the area of the summons for witnesses. First, it authorizes the issuance 
of an indigent's summons. Upon written application of a defendant 
who demonstrates inability to pay the witness fees for an adequate 
defense, the court will order that such expenses be paid by the common­
wealth.loo The application is to be filed ex parte so that the defendant 
may avoid disclosing the details of expected testimony or the theory of 
his defense to the prosecutor.IO! Second, the rule adds service by mail 
to the wihless's last known address as a permissible method of service 
procedure.102 

Rule 20 

Rule 20, primarily a distillation of existing statutory law, introduces 
a new concept in jury practice. Once a case is submitted to the jury, 
the judge may order that the jurors be permitted to separate, provided 
that they have not been sequestered during the triaP03 Thereafter, at 
a time fixed by the judge, the jury is to reconvene in the oourtroom 
before retiring to commence deliberations.104 In addition, even after 
deliberations have begun, the judge may allow the jurors to separate 
for a definite time and to reconvene for further deliberation.100 These 
provisions are designed to avoid, in cases where sequestration is unneces­
sary, undue hardship on the jurors and their families.1°O 

Rule 22 

Rule 22 eliminates the need for saving exceptions by providing that 
exceptions to rulings or orders of the court are unnecessary. Under 
this present rule, it is sufficient that a party makes known to the court 
the action desired or the objection to the court's action at the time of 
the ruling or order.!07 A party may state precise legal grounds for an 
objection, but he may not comment further unless called upon by the 
court to do SO.108 

Rule 23 

Rule 23 deals with witness statements and reports relevant to im­
peachment. It is modeled after section 3500 of title 18 of the United 
States Code, commonly referred to as the "Jencks Act." Rule 23, how­
ever, expands the definition of the term "statement" as defined by the 

100 ld., 17(b). 
101 ld., Reporters' Notes. 
102 ld., 17(d)(1). 
103 MASS. R. CRIM. P. 20(e)(2). 
104 ld. 
106 ld., 20(e)(3). 
106 ld., Reporters' Notes. 
107 MASS. R. CRIM. P. 22. 
108 ld. 
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Jencks Act to include "those portions of a written report which consist 
of the verbatim declarations of a witness in matters relating to the case 
on trial." lOU Additionally, rule 23 provides that the judge may, prior 
to the examination of a prospective witness, require either party to 
provide the statements of that witness to the adverse party in order to 
facilitate the conduct of the trial proceeding,11O In effect, rule 23 com­
plements rule 14, the pretrial discovery rule. Materials that are not 
producible before trial under rule 14 are obtainable under this rule. 
This rule is likely to be invoked only where the parties do not move 
for discovery, have failed to file a conference report, or where a state­
ment was protected by order of the court. Thus, while this ru1e is 
important, its significance will be limited because of the broad discovery 
allowed under rule 14.111 

Rule 25 

Rule 25 introduces the "Motion For Required Finding of Not Guilty," 
which takes the place of the common law motion for directed verdict,112 
The rule permits the defendant to test the adequacy of the caSe against 
him at the close of the commonwealth's case,113 The court must rule 
on the motion of that time. lH If his motion for a finding of not guilty 
is denied, he may offer evidence in his defense without having reserved 
that right.1l5 The defendant may renew his motion after all evidence 
has been presented. The court must again consider the sufficiency of 
the whole case.nn If the motion is denied, the case is submitted to the 
jury, and a verdict of guilty is returned, the judge may on motion set 
aside the verdict and order a new trial, or order the entry of a finding 
of guilty of any lesser included offense.1l7 This provision permits the 
trial judge to exercise a certain degree of discretion if the verdict offends 
his sense of justice. ll8 This discretion is much like the broad power 

109 MASS. R. GRIM. P. 23(a)(4). 
110 ld., 23( e). 
111 Federal rule 16, the counterpart of Mass. R. Grim. P. 14, has more limited 

application than does the Massachusetts rule. It limits the discovery of statements 
of government witnesses or prospective government witnesses until afte;r they have 
testified at the trial. Under the federal rule, dis,covery of grand jury testimony is 
deferred until after the witness has testified in open court. See FED. R. GRIM. P. 16. 
Were the Massachusetts discovery rule this limited in application, rule 23 would 
be of much greater Significance. 

112 MASS. R. GRIM. P. 25, Reporters' Notes. 
113 ld., 25(a). 
114 ld. The, requirement that the court rule on the motion at this time is a recent 

addition to Massachusetts procedure. ld., Reporters' Notes. See also O:lmmonwealth 
v. Kelly, 370 Mass. 147, 149-50 n.1, 346 N.E.2d 368, 370 n.1 (1976). 

115 MASS. R. GRIM. P. 25(a). f 
116 ld., Reporters' Notes. ' 
117 ld., 25( b). 
118 ld., Reporters' Notes. 
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granted to the Supreme Judicial Court to enter a verdict of a lesser 
of guilt where the verdict is of murder in the first degree.l1!l 

Rule 29 

Rule 29 deals with revision or revocation of a sentence. It is drawn 
in part from rule 25 of the Federal Rules of Criminal Procedure and 
from former sections 29A and 29C of chapter 278.120 Unlike sections 
29A and 29C, which permitted revoca,tion or revision of a sentence only 
within sixty days of its imposition, rule 29 permits revocation or revision 
at any time, as long as the defendant's motion is filed within sixty days 
of the imposition of the sentence.121 While the purpose of the rule is 
to allow modification of a sentence where justice demands, the trial 
judge has no power to extend the Sixty-day period within which a mo­
tion for revision or revocation may be filed.122 

Rule 30 

Rule 30 provides for broad post-conviction relief. Subdivision (a) 
of the rule consolidates the two post-oonviction remedies of habeas 
corpus and writ of error,123 It states that anyone imprisoned pursuant 
to a criminal conviction may at any time move for release or correction 
of the sentence "upon the ground that his confinement or restraint was 
imposed in violation of the Constitution or laws of the United States or 
of the Commonwealth of Massachusetts." 124 Relief may be in the form 
of revocation or modification of sentence or the grant of a new trial, if 
the defendant has so moved.125 The rule also sets forth procedures to 
be followed in post-conviction proceedings once such proceedings have 
been initiated. 

Both rules 29 and 30 apply to the district courts as well as to the 
superior courts. The intent of the rules is that a defendant who had 
not claimed his right to a jury trial but had accepted the disposition 
of his case at the bench trial as final should not thereby have lost his 
right to request relief under these post-conviction rules.126 Such treat­
ment would give rise to equal protection challenges and would not be 
consistent with the principles of justice underlying these rules. It is 
clear, however, that these rules were not intended to give a defendant 

119 See C.L. c. 278, § 33E. 
120 MASS. R. CRlM. P. 29, Reporters' Notes. 
121 ld., 29(a). 
122 ld., Reporters' Notes. 
123 MASS. R. CRIM. P. 30, Reporters' Notes. 
124 ld., 30(a). 
125 ld., 30(a), (b). 
126 ld., Reporters' Notes. 
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who has claimed a de novo trial the opportunity to retum to the bench 
trial judge for post-conviction relief. 

Rule 31 

Rule 31 addresses stays of execution pending appeal. The rule re­
states existing law with respect to stays of sentences of imprisonment. It 
states that the entry of an appeal will not stay the execution of a sentence 
unless the trial judge or an appellate judge in his discretion determines 
that such sentence should be stayed.127 With respect to appeals from the 
imposition of fines, however, the rule provides for a mandatory stay of 
the payment of a fine.128 This subsection was adopted in recognition 
of the difficulty defendants have, upon successful appeal, in recovering 
their money.129 

Rule 33 

Rule 33 recognizes that there are a number of defendants who, while 
not indigent, nevertheless lack sufficient funds to retain private coun­
sel. 130 This rule contains special provisions for such "marginally indi­
gent" defendants. Simply stated, under this rule a "marginally indigent" 
defendant is one who can afford to pay some but not all of the fee of 
a private attorney.131 A defendant determined to be marginally indigent 
will have counsel appOinted by a judge or special magistrate.132 The 
defendant must pay the appOinted attorney a reduced fee according 
to a fee schedule established by the court or bar association.133 The 
judge or speCial magistrate may order payment in a lump sum or by 
installments or by means of any oash bail deposited with the court.134 
This rule anticipates that the commonwealth will pay the difference 
between what counsel would be paid if appOinted to represent an 
indigent defendant and what the defendant has paid under the margin­
ally indigent appointment,135 This rule applies only to attorney's fees. 
Thus, it cannot support a claim for reduced rates for other defense 
services. 136 

Rule 35 

Rule 35 provides for the taking of depositions when exceptional cir-
cumstances indicate that the testimony of a witness should be pre-

127 MASS. R. CRIM. P. 31(a). 
128 Id., 31(b). 
129 Id., Reporters' Notes. 
130 MASS. R. CRlM. P. 33, Reporters' Notes. 
131 Id., 33(a). 
132 Id., 33( e). 
133 Id., 33(£)(2). 
134 Id., 33(£)(2), (3). 
135 Id., Reporters' Notes. 
136 Id. 
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served.137 A witness whose deposition is to be taken may 'be required 
to attend at any place designated by the trial judge, taking into account 
the convenience of the witness and the parties.13S The defendant has 
the right to be present at the taking of any deposition. l3n If the deposi­
tion is taken upon motion of the commonwealth, the commonwealth 
shall assume expenses associated therewith. Conversely, if the deposi­
tion is taken at the defendant's request, the defendant must assume these 
expenses .140 

The deposition may be used as substantive evidence at trial. Its use 
is governed by the general rules controlling admissibility of evidence 
when the judge finds that the witness is unavailable or when the witness 
gives testimony at trial that is inconsistent with his deposition.14l Un­
availability of a witness includes situations in which the witness: 

( 1) is exempt by ruling of the judge on grounds of privilege;142 

( 2) persists in refusal to testify; 

( 3) claims lack of memory of the subject matter of the deposition; 

( 4) is unable to be present or to testify at trial or hearing because 
of death, physical or mental illness, or infirmity; 

( 5) is ahsent from the trial and the proponent of the deposition has 
been unable to procure the witness' attendance by process or by other 
reasonable means.143 

Rule 36 

Rule 36 is the case management rule. The rule establishes an order 
of priorities. This order requires that the trials of defendants in custody 
awaiting trial and of defendants whose pretrial liberty is reasonably 
believed to present unusual risks to SOciety must be given preference 
over other criminal cases.144 In the district court, the court determines 
the sequence of the trial calendar. In the superior court, the court 
determines the sequence of the trial calendar from cases selected for 
prosecution by the district attorney.145 

137 MASS. R. CRlM. 34(a). This rule is to be governed by rule 13, relating to 
pretrial depositions wherever the two rules are not inconsistent. ld., Reporters' 
Notes. 

138 ld., 34( b). 
139 ld., 34(c). 
140 ld., 34(d). 
141 ld., 34( g). 
142 See Commonwealth v. DiPietro, 373 Mass. 369, 382-83, 367 N.E.2d 811, 

819-20 (1977). 
143 MASS. R. CRlM. P. 35(g). 
144 MASS. R. CalM. P. 36(a)(1). 
145 ld., 36(a)(2). 
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This rule also sets the standards for a speedy trial. Except for an 
initial phase-in period, which penn its longer waiting periods, all trials 
must begin within twelve months of the return day.146 If the trial is 
not begun within the specified time limit, the defendant is entitled to 
have all charges dismissed.H7 This one-year limit, however, is subject 
to a number of specific excludable periods of delay.148 Among these 
are delays resulting from a mental or physical examination of the de­
fendant, another trial of the defendant, interlocutory appeals, hearings 
on pretrial motions, or absence of the defendant or an essential wit­
ness.14!1 Thus, the actual period within which a trial may commence 
can be considerably longer than twelve months. 

Rule 37 

Rule 37 concerns the tmnsfer of cases and substantially expands 
Massachusetts praotice relative to the transfer of pending criminal 
proceedings.15o If complaints are pending against the defendant in 
more than one distriot, the defendant, upon making an appearance in 
district court, may state in writing that he wishes to plead guilty or nolo 
contendere, to waive trial in the county in which the other complaint 
is pending, and consent to the disposition of the case in the county in 
which he appears. l5l The district court in which the defendant appears 
may order that the other complaint be transferred for disposition, sub­
ject to the written approval of the prosecutor in each county.152 This 
approach permits the consolidation of all district court charges outstand­
ing against the defendant into a single plea arrangement.153 The rule 
provides for like treatment of a defendant against whom a complaint 
or indictment is pending in the superior court of more than one county.154 
The rule does not, however, pennit consolidation of district court com­
plaints with superior court proceedings.155 

The rule codifies the common law right of a defendant to have the 
case removed to another community in order to receive an impartial 
trial. The judge may make such a transfer either upon the defendant's 
motion or his own, if the court is satisfied that there is sufficient preju-

146 Id., 36(b)(l). 
147 Id. 
148 Id., 36(b)(2) . 

. 149 Id. Under this rule, once a twelve-month lapse has been shown, the burden 
of proof is upon the prosecutor to explain the delay. Id., Reporters' Notes. 

150 MASS. R. CRIM. P. 37, Reporters' Notes. This rule should be read in con-
junction with rule 12 concerning pleas. 

11i1 Id., 37(a)(1). 
152 Id. 
153 Id., Reporters' Notes. 
154 See id., 37 (a)(2). 
155 Id., Reporters' Notes. 
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dice in the community to prevent the defendant from receiving a fair 
trial,156 The transfer should not be ordered without a substantial show­
ing of prejudice.157 

RUlle 43 

Rule 43 is the summary contempt rule. It acknowledges the very 
narrow function of summary punishment. The United States Supreme 
Court decision of Bloom v. Illinois 158 established the guidelines in this 
area and forms the basis of this rule. Summary punishment is permis­
sible when it is determined that it is necessary to maintain order in the 
courtroom and the following requirements are met: 

( 1) the contemptuous conduct could be seen or heard by the presid­
ing judge ·and was committed within the actual presence of the court; 

(2) a judgment of contempt was entered upon the occurrence of the 
conduct; and 

( 3) the punishment does not exceed three months imprisonment or 
a fine of five hundred dollars.159 

If the judge determines that the punishment imposed would be greater 
than the stated limitations, the judge shall bind the contemptor over 
for trial in accordance with rule 44.160 Should the interests of orderly 
courtroom procedure and substantial justice so require, the presiding 
judge may defer imposition or execution of the sentence until after the 
trial is complete.161 

Rule 44 

Criminal contempts outside the scope of rule 43 are to be prosecuted 
as provided in rule 44, by means of complaint or by indictment if the 
prosecutor so elects.162 No right to be proceeded against by indictment 
exists in contempt cases, however. 163 The case proceeds as a criminal 

156 Id., 37(b)(1). 
157 Id., Reporters' Notes. 
158 391 U.S. 194 (1968). The Supreme Court noted the similarity be:tween 

criminal contempt and other criminal proceedings. It held that while summary 
punishment of criminal contempt may be necessary to preserve the efficacy of the 
criminal process, this interest is outweighed by the defendant's right to the proce­
dural safeguards necessary to ensure the fundamental fairness of the judiCial system. 
Id. at 208. Thus, summary punishment could be used only in very limited cir­
cumstances. 

159 MASS. R. CruM. P. 43(a). 
160 Id., 43(b). 
161 Id. See generally Sussman v. Commonwealth, 1978 Mass. Adv. Sh. 754, 374 

N.E.2d 1195. 
162 MASS. R. CRIM. P. 44(a). 
163 Id., Reporters' Notes. 
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case in the court in which the contempt allegedly occurred. The de­
fendant will be afforded all rights of any other criminal defendant, in­
cluding the right to trial by jury.164 Where the nature of the alleged 
contemptuous conduct is such that it is likely to affect the trial judge's 
impartiality, the contempt charges must be heard by a judge other than 
the trial judge.165 

164 rd. 
165 rd., 44( c). 




