NOTES

THE CONSTITUTIONALITY OF THE
MASSACHUSETTS MEDICAL MALPRACTICE
PAIN AND SUFFERING CAP

INTRODUCTION

In response to a perceived medical malpractice crisis,! the 1986 Massachusetts leg-
islature promulgated An Act Relative to Medical Malpractice,? which marks significant
changes in the laws governing medical malpractice liability actions.® The Act, declared
an emergency act by Governor Dukakis,” amends a number of existing state medicai
malpractice and civil procedure laws, and enacts 2 number of new statutory provisions®
in an attempt to alleviate the perceived medical malpractice crisis which recently has
received much media attention within the Commonwealth® and throughout the country.”
Possibly the most controversial provision of the Act is section 60H of chapter 231 of the

lhere is much debate as 10 whether a medical malpractice erisis actually exists. Many com-
mentators attribute the high cost of medical malpractice insurance to the eyclical nawre of the
insurange industry and not to deliciencies in the medical malpractice tort system, See Londrigan,
The Medienl Malpractice * Crisis”: Underwriting Losses and Windfall Profits, 'TwiaL, May 1985, at 22,
Medical Malpractice Legislation and the Insurance Industry: Hearings Before the Joint Comm. on Insurance
of the Mass, Gen, Cowrt, March 19, 1986 (statement of Michael R, Lemov, Coalition for Consumer
Justice) [hereinzfier Coalition for Consumer Justice),

2 Ch. 351, (986 Mass. Adv. Legis. Serv. 310 (Law Co-op.).

* Medical malpractice has been delined as “the improper treatment or culpable neglect of a
pattent by a provider of health cave.™ Note, The Massachusetts Medical Malpractice Statute: A Consli-
tutional Perspective, 11 Surrorx U. L. Rev. 1289, 1289, w1 (1977) (quoting INTERIM REPORT OF THE
Sercial, COMMISSION ESTABLISIIED T0O MAKE AN INVESTIGATION AND STUDY OF MEDECAL PROFESSIONAL
Liastrry INSURaANCE AND Toi Narure anp CoNseQueNces oF MEpicarl Mavrractice, Mass. HLR,
Rer. No. 4380, 18 (1976)).

*+ Letter from Governor Michael $. Dukakis to Sccretary of State Michael [, Connolly (July 23,
1986) (declaring the “Act Relative To Medical Malpractice™ an emergency act) (available at the
Boston College Law Review ollice).

» An Act Relative 1o Medical Malpractice. Ch. 851, 1986 Mass. Adv. Legis. Serv. 310 (1986)
(Law. Co-op.). Sections 20 and 21 pertain to medical malpractice tribunals and are codified at Mass.
Gun. Laws Ann. ch. 231, 88 6F and GOB respectively. Sections 23, 29, wid 30 address changes in
the stutute of limitations and are codified at Mass. Gen, Laws Ann, ch. 231, § 60D, and ch. 260,
§ 4. Section 24 outlines the itemization of damages and is codified at Mass. Gen. Laws ANN, ch.
231, § 60F. Scetion 25 discusses chunges in the collateral source rule and is codilied at Mass. Gen.
Laws Anwn. ch. 231, § 60G. Section 27 relates to attorneys’ fees and is codified at Mass. GEN. Laws
Ann. ch. 231, § 601 Section 26 addresses limits on pain and suffering awards and is codified at
Mass. Gex. Laws Ann. ch. 231, § 60H.

4 See, e.g., Boston Globe, Aug. 26, 1985, at 43, col. 6; Boston Globe, March 31, 1985, at A5,
col. 1; Boston Glabe, Jan. 14, 1985, at 87, col. 1.

7 See, e, Physician’s Finuncial News, Apr. 15, 1985, a1 1, col. 4; Boston Globe, Sept. 9, 1985,
at 41, col. 6; G. Easterbrook, The Revolution in Medicine, Newswgexk, Jun. 26, 1987, at 62-63,

659



660 BOSTON COLLEGE LAW REVIEW [Vol. 29:659

Massachusetts General Laws.? Section 60H places a cap on awards in medical malpractice
liability actions, limiting for the first time the medical malpractice plaintiffs’ recovery
rights in Massachuselts.®

Section 60H provides that in any action for medical malpractice, the court shall
instruct the jury to grant full economic damages, but, with the exception of certain
severely harmed plaintiffs, to limit the plaintiff’s general damages to $500,000.1° General
damages, also known as noneconomic damages, include such intangible iters as pain
and suffering, loss of companionship, embarrassment, loss of enjoyment of life, and
physical and mental disability."! These damages differ from special damages, or economic
damages, which compensate plaintiffs for economic losses such as medical expenses, lost
wages, and impaired future earning capacity.'?

Several states have enacted statutes similar to section 60H and the majority of these
have received constitutional scrutiny in the courts. The results of this scrutiny have been
inconsistent.!® Some states have upheld statutory limits on a plaintiff’s recovery in med-
ical malpractice™ while others have overturned the statutes on fourteenth amendment
and state equal protection grounds.'® Recently, the United States Supreme Court dis-

& See Boston Globe, Jan. 14, 1985, at 37, col. 2. The anicle states:

The most controversial of [the] measures {being considered by the legislature]
involves placing a cap on the amount juries can award for pain and suffering in
malpractice cases, 1t is these awards, given to plainiilfs above the amounts they receive
to pay for medical care and loss of income, that often inflate cases beyond their worth,
[doctors] say.

Lawyers counter, however, by saying that doctors have exaggerated the effects of
malpractice suits on medical costs and are seeking to win special protection that would
in effect limit their liability in negligence cases — a protection no other segment of
socicly enjoys.

Id.

¥ An Act Relative to Medical Malpractice, ch. 351, § 26, 1986 Mass. Adv. Legis. Serv. 310, 336-
37, (1986) (Law. Co-op.), codified al Mass. Gex. Laws AnN. ch. 231, § 60H [hercinafter section
6OH].

W d,

" d.

12 8¢e 2 ). LourseLL & H. WiLLiams, Mepicar Materacrice § 18.01, au 18-3 {1960). See generally
Bauer, Fundamental Principles of the Law of Damages in Medico-Legal Cases, 19 TeNN. L. Rev. 255
(1946).

12 See Comunent, Limitation on Recovery of Damages in Medical Malpractice Cases; A Violation of
Equal Protection?, U. Cix. L. Rev. 1329, 1330 {1986).

# State courts have upheld medical malpraciice statutes limiting recovery in California, see Fein
v. Permanente Medical Group, 38 Cal, 3d 137, 164, 695 P.2d 665, 684, 211 Cal. Rpur. 368, 387
{statute limiting recovery for general damages to $250,000 held constitutional under federal and
state constitutions), appeal denfed, 474 U.S. 893, (1985), in Indiana, see Johnson v, St. Vincent Hosp.,
Inc., 273 Ind. 374, 400, 404 N.E.2d 585, 601 (1980) {swatute limiting wtal recovery for patient
injury or death to $500,000 held constitutional against federal and state challenge), and in Nebraska,
see Prendergast v. Nelson, 199 Neb. 97, 114, 256 N.W.2d 657, 668-69 (statute limiting 1otal recovery
for patient injury to $500,000, unless patient has previously elected not o come within the act’s
provisions, held constitutional under federal and state constitutions). A federal circuit court upheld
the California statute in Hoftman v. United States, 767 F.2d 1431, 1437 (%th Cir. 1985).

15 Comiment, Limitation on Recovery, supra note 13, at 1330, State courts have overturned medical
malpractice statutes limiting recovery in Illinois, see Wright v. Central Dulage Hosp. Assn., 63 Il
2d 313, 331, 347 N.E.2d 736, 744 (1976) {statute violated federal and state constitutions); North
Dakota, see Arneson v. Olson, 270 N.W.2d 125, 136 (N.D. 1978) (statute violated federal and state
constitutions); New Hampshire, see Carson v. Maurer, 120 N.H. 925, 943, 424 A.2d 825, 838 (1980)
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missed an appeal of the California Supreme Gourt’s finding that a state statwe limiting
a malpractice plaintiff's recovery for noneconomic damages to $250,000 is conslitu-
tional,'s thereby tacitly upholding the constitutionality of that statute.!” Because statutes
similar to the Massachusetts damage limitation provision have been challenged on con-
stitutional grounds in several state and federal courts," and the United States Supreme
Court has not yet definitively ruled on the issue,'® a constitutional challenge to section
GOM, based on both state and federal equal protection guaraniees, is probable.®

This note analyzes the constitutionality of section 60 of the Massachusetts General
Laws chapter 231 and assesses its elfectiveness as a response to the perceived medical
malpractice crisis. Section I bricfly traces the evolution of the perceived medical mal-
practice crisis and comments on its causes and effects.® This section also examines the
various state legislative responses nationally 1o the perceived crisis.?? Section [T reviews
the legislative responses to an earlier malpractice crisis in Massachusetts and outlines the
evolution and severity of the present “crisis” in the state.?® This section also examines
section 60H as a response to the perceived Massachusetts crisis, compares section G0H
with similar damage limitation statutes enacled in other states and assesses the statute’s
elfect on the perceived Massachusetts medical malpractice problem.* Section 111 reviews
the principles of equal protection analysis?® and examines the application of these prin-

(statute violated state and federal constitutions); Ohia, see Graley v. Satayatham, 74 Ohio Op. 2d
316, 321, 343 N.E.2d 832, 839 (1976) (in dicta, court found statute violated state and federal equat
protection guarantees); T'exas, see Detar Hosp. v, Estrada, 694 5.W.2d 359 (Tex. Ct. App. 1985)
(statute violated federal and stae constitutions),

'* Fein v, Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, appeal
denied, 474 U8, 893, (1985) (upholding CaL. Crv, Gone § 3333.2 (West 1975)).

17 Fein v. Permanente Medical Group, 474 U.S. 893, 894. Dissenting in the vote tw dismiss the
appeal, Justice White noted that because the issue of statutory caps in medical malpractice cases
divides the appellaie and highest courts in several siates, it is wnrth) of review by the Court: “Given
the continued national concern over the ‘malpractice erisis, it is likely thai mIore States will enact
similar types of limitations, and that the issuie will recur.” fd.

The case came before the Supreme Court as an appeal rather than on a petition for certiorari
and the Court dismissed For lack of a substantial federal question thereby, in effect, aflirming the
case on its merits. Comment, Limitation on Recovery, supra note 13, aL 1346 (citing Hicks v, Miranda,
422 U.8. 332, 343-45 (1875) (summary dismissals for Jack of a substantia} federal question are
decisions on the merits that should be treated as such by lower courts)),

18 See supra notes 14=15 and accompanying text.

19 See supra note 1617 and accompanying text.

¥ This note evaluates only equal protection challenges 1o § 604 of chapter 231 of (he Massa-
chusetts General Laws. Plaintiffs may also challenge the statwe on state and federal due process
grounds, For a discussion of the due process challenges to damage limiting statutes similar to § 601,
see Redish, Legislative Responses to the Medical Malpractice Insurance Crisis: Constitutional Tmplications,
55 Tex. L. Rev. 759, 784 (1977). Sev generally Note, Constitutional Perspective, supra note 3, at 1304,

# Sce infra notes 28-51 and accompanying text for a discussion of the history and the various
causes and effects of the perceived medical imalpractice crisis.

2 See infra notes 52-79 and accompanying text for a discussion of the various state legislative
responses to the perceived medical malpractice crisis.

# See infra notes 80-119 and accompanying text for a discussion of the history and severity of
the medical malpractice crisis in Massachuseltis.

 See infra notes 120-42 and accompanying text for a discussion of § 60H, a comparison of
§ 6UH with other states” damage limitation schemes, and an assessment of the effect of these 1ypes
of stututes in alleviating the perceived medical malpractice erisis.

¥ See infra notes 143-69 and accompanying text for a discussion of the principles of equal
protection analysis.
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ciples to state liability imiting laws similar to that enacted by Massachusetts.?® Section 1V
proposes the proper equal protection test for evaluating the Massachusents legislation
and concludes that because it violates state and federal equal protection guarantees,
section 60H is unconstitutional.??

I. Tue MepicaL MavLpracTice “Crisis”

A. The Evolution of the Problem

Disagreement and confusion regarding the causes of the national medical malprac-
tice crisis plagued the insurance industry and the legal and medical professions in the
mid-1970s.2 As a result, the United States Department of Health, Education and Welfure
commissioned a study to investigate the situation.® The study found that during the
early and mid-1970s, as a consequence of the increasing number of medical malpractice
claims, mecdical malpractice insurance rates increased and the availability of insurance
coverage decreased. This precipitated a much publicized® medical malpractice crisis.®
In response to increases in the number of claims, between 1960 and 1970, for example,
insurance rates for surgeons rose 949.2 percent; for nonsurgical physicians, 540.8 per-
cent; and for hospitals, 262.6 percent.® In several states premiums rose more than 100
percent between 1965 and 1975 alone.® Additionally, during this period the number of
insurance carriers writing medical malpractice insurance nationally decreased from ap-
proximately eighty-five to five® Thus, the malpractice crisis of the mid-1970s was
characterized by problems in both the affordability and availability of medical malpractice
insurance for health care providers.™

% See infra notes 170-268 and accompanying text for an examination of the application of
equal protection principles to state liability limiting statutes similar 1o § 60H.

7 See infra notes 270-329 and accompanying text for a discussion and application of the proper
standard of equal protection review that the Massachusetts courts should adopt in evaluating the
constitutionality of § 60H.

28 See Ackerman, Medical Malpractice: A Time for Move Talk and Less Rhetoric, 37 Mercer L. Rev.
795, T26-2% (19886).

2 .S, Deer. OF HealTH, Epuc. & WeLrare, HEW Pus. No. (0S) 73-88, MenrcaL Mavrrac-
TICE; REPOrRT OF THE SECRETARY'S Comm'n ON Mebicar Maveracrice (1973) (comprehensive
analysis of the precipitating factors and subsequent effects of the medical malpractice crisis) fhere-
inafter HEW Rerort].

3 fd. at 38. Professional liability insurance indemnifies health care providers, protects their
personal and professional assets, and compensates victims of malpractice. Id.

¥ See Comment, Recent Medical Malpractice Legistation — A First Checkup, 50 'TuL. L. Rev. 655,
655 n.1 (1976).

*2 U.S. GeNeraL Accounting Orvice, Rerorr To CoNGRESsIONAL REQUESTERS, MEDICAL Mal-
PRACTICE: Nu AGREEMENT ON THE ProOBLEMS OR SoLuTiONS, 12 (198G) [hercinalter GAO RerorT].

¥ HEW Rerport, supra note 29, at 13.

3 Redish, Constitutional Implications, supra note 20, a1 760.

% fd. at 760 n.4 But ¢f. HEW REPGRT, supra note 29, at 38-39 (“The Commission [finds] that
malpractice insurance is currently available o health-care practitioners under group ptans and the
market for such insurance is competitive . ... [A] health-care provider usually can find several
companies willing to provide the needed coverage.”).

36 GAO REPORT, supra note 32, at 12.
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Although the causes of the medical malpractice insurance crisis are many and
varied,* it is generally agreed that rapid and unanticipated increases in the number and
amount of malpractice awards coupled with the financial peculiarities of the insurance
industry were the primary factors driving insurance rates up and availability down.s
For insurance companies underwriting medical malpractice insurance, sustained profit-
ability depends on their ability to estimate potential Josses from medical malpractice
claims.* Because of the delay between the occurrence of a plaintiff s injury and the time
she files a claim, it is often difficult for insurers to predict potential losses and set accurate
insurance rates.’ In addition 1o this inherent industry-wide difficulty, many medical
malpractice insurers in the mid-1970s found that they had underestimated their potential
claim losses'! due to “the unpredictability of soaring jury awards and [the] increasing
frequency of claims.™? The increases in claim frequency®™ and severity® coupled with
the complexities of predicting losses in the medical malpractice insurance industry thus
appear to have sparked the perceived malpractice insurance crisis during the mid-1970s,

The malpractice insurance crisis affected physicians, patients, and the entire health
carc system.** Physicians throughout the country experienced greater difficulty in finding
coverage' and those who were lortunate enough to do so also found dramatic increases
in their premiuins.?” Also, in response to their fear of being sued, many physicians began
to engage in what bas been termed “defensive medicine,™*® vanging in form from

T The HEW Report states; “[T]here is no uniquely identifiable ‘malpractice problem,’ but
rather, a complex ol problems involving interacting medical, legal, sociological, psychological, and
economic factors.” HEW REPORT, supra note 29, at 4.

* GAO Rerory, sufra note 32, at 18,

M id, at 12, .

*Id. Medical malpraciice insurers offer two types of insurance policies: “occurrence” and
“claims maxde” policies. Occurrence policies cover claims for a year of a physician's practice without
regard 1o when the claims are reported. Thus, & future claim for malpractice is covered by the
occurrence policy il it ocewrred in the year in which the occurrence policy was in effect. For
example, a claim brought in 1988 for a 1987 injury would be covered by a 1987 occurrence policy.

Claims made policies cover claims reported in a single year, regardless of when the medical
service which constitutes malpractice is rendered. Thus, regardless of the dute of occurrence, the
physician is covered for any claim in a year in which he or she has a claims made policy, For
example, a clain brought in 1988 for a 1987 injury would be covered by a 1988 claims made policy.
JUA or Massaciuserrs, MEvICaL MaLPRACTICE, 8 ( June 1985).

1L GAO RerorT, supra note 32, at 12,

¥ The Problems of Insuring Medical Malpractice: Hearing Before the Subcomm. on Health of the Senate
Comm. on Labor and Public Weifare on Examination of the Continuing Medical Malpractice insurance Crisis,
9dth Cong., 1st Sess., 183, 185 (1975) (statement of a representative of a major medical malpractice
insurance underwriter) [hereinafter Senate Hearings).

#5t. Paul Fire and Marine Insurance Company, a national medical malpractice insurer, re-
ported an increase in the ratio of claims pending per number of doctars insured, fronn one claim
for every twenty-three doctors insured in 1969 to one claim for every ten doctors insured in 1974,
Senale Hearings, supra note 42, at 186.

4+ 8t, Paul Fire and Marine reported that the average value of a claim rose from $6,705 in 1969
to $12,534 in 1974, Id.

* See Redish, Constitntional hnplications, suprra note 20, at 760,

* Insurance companics” withdrawal or threatened withdrawal from the medical malpractice
insurance market decreased insurance availability in a number of states, including Florida, New
York, Culifornia, Hawaii, Massachuseuts, Nevada, Mavyland, Idiho, and Pennsylvania. GAQ Rui-
PORT, sufrra note 32, at 18, But of. HEW Revorr, supra note 29, at 38,

47 See HEW ReroRt, supra note 29, at 13.

18 See id, at 14, The Report states: *[Dlefensive medicine is the alteration of modes of medical
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ordering extensive and costly diagnostic procedures to screening patients to eliminate
those persons thought likely to sue.®* Some physicians avoided high risk specialties or
relocated to areas with lower insurance rates, which affected the distribution of available
medical services.®® Those patients still able to obtain desired medical care paid for the
insurance crisis in the form of higher costs passed on to them by physicians.®! Thus, the
entire health care system suffered from the effecis of the medical malpractice insurance
crisis.

B. Legislative Response to the Crists

The disruptions in the health care community caused by the crisis prompted the
American Medical Association {AMA) 1o lobby state legislatures intensively® 1o enact
remedial legislation aimed at alleviating the insurance availability and affordability prob-
lems physicians suddenly faced.® In response to these lobbying efforts, a majority of
states passed legislation designed to make malpractice insurance available at affordable
rates.5 Twenty-four states, including Massachusetts, adopted statutory provisions estab-
lishing short tertn joint underwriting associations (JUA's). These associations sought
to ensure the availability of professional hability coverage by requiring that all private
liability insurance carriers in a state join together to supply such coverage as was re-
quested by the state insurance commissioner who oversaw the association and set mal-
practice insurance rates.® The commissioners were empowered o establish JUA's in

practice, induced by the threat of liability, for the principal purposes of forestalling the possibility
of lawsuits by patients as well as providing a good legal defense in the event such lawsuits are
instituted.” Id. Between 50 and 70 percent of physicians polled in a mid-1970s survey reported that
they engaged in various forms ol defensive medicine. Id,

% See M. Cooper, Liahility Insurance Squeeze, EpITORIAL RESEARCH REPORTS, Vol. I, No. 21, at
907 (1985).

0 See Redish, Coustitutional {mplications, supra note 20, at 760,

51 See HEW Rerowr, supra note 29, at 12-13 (“[A]pproximately 50 cents of the daily cost to
every patient going into the hospital is for the hospital's malpractice insurance.”).

52 See Learner, Restrictive Medical Malpractice Compensation Schemes: A Censtitutional " Quid Pro
Quo” Analysis to Safeguard Individual Liberties, 18 Harv. |. ox Lecis. 143, 144 (1981).

% Some commentators have argued that the purported crisis was grossly exaggerated by phys-
icians and insurers and may be auributed to the insurance companies' need for excess profits 1o
cover stock market losses. For a good discussion concerning the validity of the perceived medical
malpractice crisis, see Ackerman, Less Rhetoric, supra note 28, at 726-28; Aitken, Medical Malpractice:
The Alleged ‘Crisis’ in Perspective, 637 Ins. L. ]. 90 (1976).

3 See Comnent, First Chechup, supra note 31, at 660-61.

55 Ara. Cooe § 27-26-20 (1986); Arx. STAT. ANN. § 66-5322 (1980); CaL. ins. Cope §§ 11891
(West 1988); 9 Cal. Leg. Serv., 2d Ex. Sess., ch. 2 (Sept. 23, 1975); Fra. Srar. Ann. § 627.351(8)
(West 1988); Ga. Cone ANN. § 56-512.1 (Supp. 1975); Haw. Rev. StaT. § 435C-3 (1985); lbano
Copk, §§41-4101-41-4114 (Supp. 1975); lun. ANN. Star. ch. 73, §§ 1065.201-.221 (Smith-Hurd
1975); lowa Cobe ANN, § 519A.9 (West 1986); Me. Rev. StaT. Anw. tit. 24, §§ 2402-14 (Supp.
1975); Mb. Ann. Cobk art. 48BA, §§ 557-64 (Supp. 1975); Mass. Gen. Laws ANy, ch. 175A, § 5A
(1975); Micn. Star. Ann. §§ 24.12500-24.12517 (Callaghan Supp. 1975); Nev. Rev. Star.
§ 681A.020()) (1975); N.H. Rev. Srat. ANN. §§ 404-C:1-13 (Supp. 1975); N.Y. Ins. Law §3 681-95
(McKinney Supp. 1975); Omo Rev. Cone AnN, §§3929.71-3929.85 (Baldwin 1975); Pa. Statr
ANN. L. 40, §§ 1301.801-1301.810 (Purdon 1975); S.C. Cope AnN. § 63-21 (Law Co-op. 1976);
Tenn. Cone AnN. §§ 5G-4301-15 (Supp. 1975); Tex. Rev. Civ. Stat. Ann. art. 21.49-3 (Vernon
Supp. 1975); Wis. Star. ANN. §619.01 (West 1975); Kan. StaT. Ann. § 40-273 (1973); R.[. Gen.
Laws ANN. § 42-62-15 (196Y). Comment, First Checkup, supra note 31, at 661 n.37.

 Comment, First Checkup, supra note 31, at 661.
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order to provide coverage for a period of two to six years while the state legislatures
considered more lasting solutions to the malpractice crisis.®” JUA's imposed upon the
insurance industry the burden of administering the most affordable medical liability
insurance programs and, by requiring an advance assessment against the insured to
create a stabilization reserve fund, they also worked to protect the industry from suffer-
ing financial loss when claims exceeded premiums in a given year.®® Thus, the JUA's
provided short term relief 1o the availability and affordability problems in a number of
states,

In addition to creating state mandated JUA's, virtually every state enacted some
type of medical mnalpractice tort reform legislation designed to provide immediate, long
term relief to the malpractice crisis.* These tort reform measures wrought major changes
in the substantive and procedural rules applicable to the adjudication of medical mal-
practice actions.® The reform proposals included limiting either the amount of a plain-
tft’s recovery® or an individual health care provider’s liability," reducing the statute of
limitations applicable to medical malpractice actions* abrogating the plaintiff's use of
the collateral source rule® in medical malpractice actions,” requiring medical malpractice
plaintiffs 1o appear before a prerial screening panel in all medical malpractice cases,5
limiting the contingent fee amount a plaindff’s attorney may obtain in medical mal-

5 id,

58 Id,

* Every stute except West Virginia enacted some type of tort reform legislation. AMERICAN
Mepicat. AssoCIATION Task FORCE ON PROFESSIONAL LIABILITY AND INSURANCE, PHOFESSIONAL
Lianruery v ree '80s, Revorr 2, ac 13 (1984) (originally published as a supplement to AM. Meb,
News, Nav. 1984) fhereinafter AMA Rerorr 2].

In dratting the reform legislation, legislators combined different approaches. As of July 1985,
forty-one states had enacted legislation shortening or modilying the statute of limitations ot filing
medical malpractice lawsuils; twenty-three states had legislation limiting atlorney contingency {ees,
ten states had specific legislation for awarding costs in cases of frivolous actions; twelve states had
legistation limiting health care providers' liability through cither compensation funds or caps on
diamage awards; scventeen states had legislation eliminating or moditying plaintifls’ usc of the
cofluteral source rule; thirty-two states had legislation eliminating or maodifying the ad damnun
clause; eighteen stnes had legisluion allowing for periodic payments of court awards: ten states
had legislation either eliminating or maodifying plainttfs’ use of the res ipsa loquitur doctrine; ten
states had tegislation specitying the qualifications of expert witnesses; twenty-five states had legis-
lation creating mandatory pretrial screening panels; and thirteen states had legislation creating
medical malpractice arbitration boards. See GAQ RerorT, supra note 82, at 83.

# Redish, Constitutional Implications, supra note 20, at 761,

#l See, £.g., CaL. Civ. Covr § 3335.2 (West Supp. 1985). Under the California statute, recovery
is limited 10 $250,000 for "noneconomic losses to compensate for pain, suffering, inconvenience,
physical impairment, disfigurement and other nonpecuniary loss.” Id,

2 See, e.g., N.D. Cent. Cone § 26-40.1-11 (1978). The North Dakma statute limits 1 health care
provider's liability to $300,000 for all claims arising from any one occurrence. fd.

 See, eg., Mot Srar. Ann. § 27A5838(2) (1986}, The Michigan statute reduces the liling
period for medical malpraciice claims to six months from the time the plaintiff discovers the
medically negligent injury. fd.

™ The coliateral source rule excludes evidence of eallateral compensation, such as insurance
benelits paid to the plaintiff. For a general discussion of the collateral source rule, see generally
Moceri & Messina, The Colluteral Source Rule in Personal Injury Litigation, 7 Gonz. L. Rev, 310 (1972).

% See, e.g., CaL. Civ. Conx § 3333.1(a) (West Supp. 1985), The California statute abrogates the
collateral source rule, thus permiting a medical malpractice defendant to intreduce evidence of
collateral source benefits received by or payable to the plaintiif, fd.

' See, e.g., Mass. Gun, Laws ANN, ch. 231, § 60B (West 1985).
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practice suits, and requiring that future damages awards in excess of a certain amount
be paid periodically rather than in one lump sum.% Legislators presumed that these
enactments would reduce both the number and size of medical malpractice claims and
awards, thereby allowing the insurance industry to predict more accurately expected
pay-outs and thus maintain premiums at affordable rates.®

Although most states adopted one or more of these various medical malpractice
reform proposals,™ insurance premiums continued to increase.” According to the AMA,
between 1975 and 1983, premiums increased by more than eighty percent.”™ Some
commentators attributed these continued increases to the insurance industry’s and state
insurance commissioners’ refusal to lower premiums because of the uncertainty of pend-
ing liigation challenging the constiwutionality of the new reform legislation,™ Medical
malpractice plaintiffs in many states challenged the various reform statutes on both due
process and equal protection grounds™ alleging that the statutes unreasonably restricied
or modified their common law rights.” Thus, as the number of claims filed” and the
size of medical malpractice jury awards continued to increase,” there remained much
disagreement and media auention™ regarding the perceived medical malpractice insur-
ance crisis.”

[I. MassacHUSETTS RESPONSE TO THE CRIsiS

The mid-1970s Massachusetls malpractice crisis mirrored the national crisis.* Fol-
lowing a growing national trend, a major medical malpractice insurer withdrew abruplly

o See, e.g., CaL. Bus. & Pror. Copk § 6146 (West Supp. 1987).

o See, e.g., CAL. C1v. Proc. Copk § 667.7 (West 1980). Under the California statute, the defen-
dant may pay malpracuice judgments for future damages in excess of $50,000 in instaliments, rather
than in one lump sum. Id.

% See Redish, Constitutional Implications, supra note 20, at 761.

™ For a complete listing of the number of states that have enacted specific medical malpractice
reforms, see supra note 59 and accompanying text.

"t See Redish, Constitutional Implications, supra note 20, ar 761-62.

™ Ackerman, Less Rhetoric, supra note 28, at 727 (“[1]n some areas of the country, harder hit by
more and costlier claims, high risk physicians were being forced to pay annual premiums running
$20,000, $30,000 and even as high as $70,000."). The American Trial Lawyers’ Association, however,
reports that medical malpractice insurance premiums represent less than one-half of one percent
of health care costs. Id.

™ See Redish, Constitutional Implications, supra note 20, at 762 (citing Ludlam, Malpractice: Funding
Emerges as a Critical fssue, TRUSTEE, Apr. 1976, at 12).

" For a breakdown of the different reforms enacted in each state and their status as constitu-
tional, unconstitutional, or repealed as of July 1985, see AMA Reporr 2, supra note 59, at 20-21,

™ Comment, Medical Malpractice: A Sojourn Through the Jurisprudence Addressing Limitation of
Liabifity, 30 Lov. L. Rev. 119, 120 (1984).

0 See GAQ RepoRT, supra note 32, at 10. AMA data shows an average of 8.6 claims for every
100 physicians per year during the period 1980-1984. Id.

" id,

8 See G. Easterbrook, The Revolution in Medicine, NEwWswEEK, Jan. 26, 1987, at 62; AMERIGAN
Mepicar AssociaTion Special Task FORCE oN PROFESSIONAL LIABILITY AND INSURANCE, PROFES-
sioNaL Liasiuiry 1N THE ‘80s, Rerort 3 (1985).

7 See Londrigan, Underwriting Losses, supra note 1 at 22; Browning, Doctors and Lawyers Face Off,
AB.A, |, July 1, 1986, at 38.

8 See ANNUAL REPORT OF THE SPECIAL CoMMISSION RELATIVE 70 MEDICAL PROFESSIONAL Lia-
BILITY INSURANCE AND THE NATURE AND CONSEQUENCES OF MEDICAL MaLPRACTIGE, Mass. H.R. REp.
No. 5631, at 7 (1978) [hereinafier 1978 Mass. ANNUAL REPORT],
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from the Massachusetts insurance market, thus decreasing the availability of insurance.®
Unprecedented and unanticipated increases in the number of malpractice claims filed,®
coupled with increases in payments and claims expense, also made it difficult for insur-
ance companies to measure the risk of writing medical malpractice insurance.® Conse-
quently, those insurers still writing malpractice policies raised their premiums dramaii-
cally.’® These developments made coverage unavailable or unaffordable for many
physicians in the Commonwealth.®

Like almost every other state in the country, Massachusetis responded by enacting
a comprehensive medical malpractice bill*® designed to insure the continued availability
of atfordable medical malpractice insurance.®” The legislation's immediate objective was
accomplished by establishing a Joint Underwriting Association (JUA).# [ was intended
as a “temporary,” nonexclusive solution to the impending withdrawal of all major private
carriers of medical malpractice coverage from the Massachusetts market in 1975.% Since
its creation, the JUA has been virtually the sole provider of malpractice coverage for
physicians, surgeons, and hospitals in the Commonwealth.®

The comprehensive nredical malpractice bill*! also reformed the tort law relating to
medical malpractice actions as a long term remedy o the malpractice crisis.? The bill
established a board of registration and discipline for the state medical profession,” set
new standards for risk classification by the insurance commissioner, required the elim-
ination of the ad damnum clause in complaints alleging medical malpractice,* reduced
the statute of limitations for minors,* and mandated the plainiff’s appearance before

8 fd.

2 From 1970 1o 1975 the number of claims filed in the Commonweaith increased from 122 to
476 a year. Id. at 37, wble 10.

B3 7d. ae 36.

B Jd. ac 7.

85 Id.

86 1975 Mass. Acts 362 (1975).

87 The preamble of the enactment states,

Whereas, the deferred operation of this act would tend to defeat its purpose, which
is, in part, o guarantee the continued availability of medical malpractice insurance,
therefore it is hereby declared 10 be an emergency law, necessary for the immediate
preservation of the public convenience.

Id.

8 See ANNUAL REPORT OF THE SrEciaL CoMMISSION RELATIVE TO MEDICAL PROFESSIONAL Lia-
BILITY INSURANCE AND THE NATURE AND CONSEQUENCES OF MEDICAL MaLPRACTICE, Mass, HL.R, Rep,
No. 5355, at 5 (1985) [hereinaflter 1985 Mass. ANNuaL ReporT] (general description ol the JUA's
composition); Mass. GEN. Laws ANN. ch. 175A, § 5A (West Supp. 1986).

8 See ANNUAL RErPORT OF THE SPECIAL CoMMISSION RELATIVE to MEDICAL PROFESSIONAL Lia-
BILITY INSURANGE AND TTHE NATURE AND CONSEQUENCES oF MEpIcaL MaLrracrice, Mass, H.R, Rer.
No. 5980, at 5 (1983) [hereinafier 1983 Mass, ANNuaL Rerort].

% fd. ac b, In 1979, the JUA provided malpractice coverage for an average of 9,700 physicians
and surgeons and for 124 hospitals throughout the state, fd. In 1983, these figures were 11,000
and 117 respectively. See 1985 Mass. AnnuaL REporT, supra note 88, at 9.

211975 Mass. Acts 362,

92 See 1985 Mass. ANNual Report, supra note 88, at 5.

9 See Mass. Gen. Laws AnN. ch. 15, § 10 (West 1981).

M d. at ch. 175A, § 5 (West Supp. 1986).

9 fd. at ch. 231, § 60C (West 1985).

* Id. § 60D.
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a Medical Malpractice Tribunal as a prerequisite to a medical malpractice liability trial.7
These tort. reforms and the establishment of the JUA seemed to produce the desired
results as both the number of claims and malpractice insurance premiums stabilized
through 1980.98

In 1981, however, the medical malpractice insurance market in Massachuseus began
to destabilize.® In the second half of that year, malpractice claims increased by 50
percent,'® and in response the JUA requested a 57.9 percent rate increase on occurrence
policies, ! which cover all claims for a year of a physician's practice regardless of when
the medical malpractice claim is reported,'®? and a 16 to 56 percent rate increase on
claims made policies, which cover claims reported in a single year regardless of when
the medically negligent act occurred.!” The Massachusetts Medical Society (MMS) ob-
jected to these increases, requesting only a 14.93 percent and a 27 percent increase
respectively.'® The Commissioner of Insurance allowed a net increase of only 30 percent
on both policies for that year.'%? :

A similar rate increase was agreed upon by all the interested parties in 1982,1% but
on April 1, 1983, the JUA filed a recommendation for a 162.7 percent net increase in
medical malpractice insurance rates for physicians for the period of July 1, 1983 to June
30, 1984.1% On May 18, 1984, the Commissioner ordered a 42 percent average increase
in rates for the same period.'*® On June 7, 1984, the JUA responded by filing an appeal
with the. Massachusetts Supreme Judicial Court, alleging that the rates established by the
Commissioner were not “‘adequate, just, and reasonable’ as required by Massachusetts
General Laws, c. 175A, § 5A,'" and were not ‘actuarially sound’ and ‘calculated to be
selt-supporting’ as required by stat. 1975, c. 362, § 6." The court agreed, reversing

% Id. § 60B.

% 1985 Mass. ANnuaL Rerort, supra note 88, at 6.

" Id.,

100 /4, at 10, Table 1 shows that the number of claims rose from 681 in 1980 1o 912 in 1981.
Id.

100 fd. at 6.

19 See JUA of Maisachusetts, Medical Malpractice, at 8 (June 1985). Thus, a claim of medical
negligence reported ten years after its occurrence is covered by an occurrence policy if the physician
had such a policy during the year the allegedly negligent act took place. Id.

13 Id_

14 1985 Mass. ANNUAL REPORT, supra note 88, at 6.

W3 fdl. at 7.

w6 ]d.

17 The Medical Malpractice Joint Underwriting Ass'n of Mass. v. Commissioner ol Ins., 395
Mass, 43, 478 N.E.2d 936 (1985). -

W Id. at 44, 478 N.L.2d m 938,

W Mass. GeN. Laws ch, 175A, § 5A (West 1985), provides in relevant paru:

The commissioner shall, annually on or before December first, atter due hearing and
investigation, {ix and establish fair and reasonable classification of risks and adequate,
just, reasenable and nondiscrimitiatory premium charges on claims made and occur-
rence basis to be used and charged by companies in connection with the issue or
execution of medical malpractice insurance for the ensuing calendar year or any part
thereof.

Id. ]

19 foint Underwriling Ass'n, 395 Mass. at 45, 478 N.E.2d at 938. Statwe 1975, c. 362, § G, as
amended by St. 1980, ¢, 333, provides in relevant part:

Effective after the initial year of operation rates, rating plans and any provision lor
recoupment through policyholder assessment or premium rate increase, shall be based
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and remanding the decision 1o the Commissioner, requiring him to set retroactive rates
for 1983-1984 in accordance with the opinion.?! On remand, the Supreme Judicial
Court empowered the Commissioner to sel reLroactive rates above 50 percent.!'? Coupled
with the already high rate increases for 1984-1985, physicians in Massachusets again
faced excessive premiums and the state once again found itself in the midst of a perceived
medical malpractice crisis in which insurance affordability, not availability, was the prob-
lemn. 13

Despite the substantial increases in malpractice insurance premiums, some com-
mentators questioned whether the term “crisis” appropriately characterized the situation
in Massachusetts.''* A comparative report to the Medical Society of New York found
that the Massachusetts physicians’ average net income in 1985 was $88,700, while their
average malpractice premiums for that year were $4,615.11% Thus, in 1985, a Massachu-
setts physician’s average insurance premium costs were only 5.2 percent of the physician’s
net income. ' According to the study, this percentage was the third lowest among the
ten states studied,!” six of which represented the largest in terms of population, !
Although these figures question the existence of an affordability crisis, the Massachusetts
medical community intensively lobbied the legislature to address the perceived crisis.!'

In 1986 the siate legislature responded, passing a major reform bill which the
Governor signed into law on June 23rd of that year.'2¢ The Governor described the bill
as “a critical first step in ensuring the availability of first-class affordable heailth care for
all Massachuseuts' citizens and fair compensation for victims of malpractice.™?" Among
the bill's many provisions is section 60H, which mandates that in any medical malpractice
action the court shall instruct the jury that if it finds the defendant liable for medical
negligence, it shall not award the plaintiff more than $500,000 for pain and sufTering,
loss of companionship, embarrassment, and other items of general, noneconomic dam-
age.'? This statutory cap, however, can be bypassed if the jury finds a substantial or

upon the association’s loss and expénse experience, and investment income from

unearned premium and loss reserves together with such other information based upon

such experience as the commissioner may deem appropriate. ‘The resultant premiums

rates shall be on ap actuarially sound basis and shall be calculated 10 be self-supporting.
id

W foint Underwriting Ass'n, 395 Muss. at 58, 478 N.E.2d a1 945,

112 Id. b

'3 See 1985 Mass, ANnuaL Rerorr, supra note 88, at 7.

114 See Coatition for Consumer Justice, supra note |, at 2, See also Ruigliano, frswrance Crisis for
Doctors? Fantasy, Fact, or Fiction?, Twiar, May 1986, w0 29 {AMA figures belie the existence of any
crisis).

15 AN AnaLvsls oF MEDICAL MALPRACTICE INSURANCE EXPENSES AND PHysICIANS INCOME IN
Niw YORK AND SELECTED STATES, REPORT TO T1HE MEDICAL SOCIETY OF THE STATE OF NEW YorK U,
I, (Sept. 1985) [hereinafier Revowrr to e Mewican Sociery] (prepared by Healthscope Man-
agement Services Corp.).

W6 fd at 11,

157 [d

8 it 3.

11 Sep Massacuuserrs Menicar Sociery, MALPRACTICE Law Rerorm: EvErynony's BusiNess.
The MMS submitied a ten bill legislative package to the state legislature in 1985 that was designed
to etd the medical malpractice insurance affordability crisis. fd.

20 An Act Relative to Medicul Malpractice, Ch. 351, 1986, Mass. Adv, Legis. Serv. 310 (Law.
Co-op.).

121 Governor Michael 8. Dukakis, Press Release (July 23, 19806).

22 An Act Relative to Medical Malpractice, Chapter 351, § 26, 1986 Mass. Adv. Legis. Serv.
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permanent loss or impairment of a bodily function, or substantial dishgurement, or
other special circumstances which would warrant a finding that such limitation would
deprive the plaintiff of just compensation.'® The legislature designed the statutory cap
on noneconomic damages in order to decrease expenses and stabilize medical malpractice
insurance premiums.‘? :

Legislatures in seventeen other states have enacted statutory provisions limiting the
recovery of damages in medical malpractice Hiigarion.'?® These statutes usually mandate
either an absolute limit on a physician’s or hospital’s liability,!®® a parual limit on a
physician’s or hospital’s liability in conjunction with a patient compensation fund which
supplements the plaintff’s recovery,'?” or an absoclute limit on noneconomic damages.!?
The first two approaches limit total damages recoverable while the third permits full
recovery for economic damages but limits noneconomic damages.'?®

310 {Law. Co-op.), codified at Mass. Gen. Laws Ann. ch, 231, § 60H. The statute reads in relevant

part:
[n any action for malpractice, negligence, error, omission, mistake or the unauthorized
rendering of professional services, . . . the court shall instruct the jury that in the event
they find the defendant liable, they shall not award the plaintiff more than five
hundred thousand dollars for pain and suffering, loss of companionship, embarrass-
ment, and other items of general damages unless the jury determines that there is a
substantial or permanent loss or impairment of 4 bodily function or substantial disfig-
urement, or other special circumstances in the case which warrant a finding hat
imposition of such a limitation would deprive the plaintiff of just compensation for
the injuries sustained.

Id.

123 I,

4 See Comment, Limitation on Recovery, supra note 13, at 1332, The statutory cap was the
product of much legislative compromise. One legislative petition called for a $750,000 limit for
injury or death. See AN AcT RELATIVE To CERTAIN MEDICAL MaLPRACTICE CAUSES OF ACTION, MaAss.
H.R. Rep. No. 6809, at 4 (1985). Governor Dukakis submitted a bill requesting a $500,000 cap for
injury or death, including permanent bodily function loss or disfigurement. See AN Act RELATIVE
10 MEDICAL MaLPRACTICE INSURANCE, Mass. H.R. Rer. No. 6829, 18 (1985). The Committee on
Insurance filed a bill in 1986 that placed no limit on pain and suffering awards to the victim, but
did limit to $2560,000 the amount that a relative suing for loss of companionship or wrongful death
could recover. See AN AcT RELATIVE TO MEDICAL MALPRACTICE INsSurance, Mass. HLR. Rep. No.
5525, at 20 (1986). A Senate bill would have set a statutory cap of $250,000 for injury or death
resulting from medical negligence, See AN Act RELATIVE To Now-Economic Damaces 18 CERTAIN
Acrions AcaINsT HeaLTH CARE Provibeks, S. Ree. No. 1017, at 1 (1986).

125 Sge AMA Rerortr 2, supra note 59, at 18.

126 See, e.g., N.D. Cent. CopE § 26-40.1-11 (1978). The statute limits a health care provider's
liability 10 $300,000 for all claims arising from any one occurrence. Id.

127 See, eg., IND. CODE ANN, § 16-9.5-2-2 (Burns 1983). The Indiana statute limits the total
recovery for patient injury or death to $500,000, limits the liability of any health care provider to
$100,000 per occurrence, provides that any amount due from a judgment or setlement that exceeds
the health care provider’s total liability shall be paid from the patient's compensation fund in an
amount determined by the court. /d.

128 Seg, ¢.g., CaL. C1v. Copk § 3333.2 (West Supp. 1985). Under the California statute, recovery
is limited to $250,000 for “noneconomic losses to compensate for pain, suffering, inconvenience,
physical impairment, disfigurement and other nonpecuniary damage.” /d.

122 Se¢ Comment, Limitation on Recovery, supra note 13, at 1332-33.
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Along with at least four states,® Massachusetts adopted the third approach: limiting
noncconomic damages to $500,000 with certain exceptions®! while impusing no limit on
the total economic damages a plainiff may recover.3? In enacting the statutory cap, the
Massachusetts legislature, like legislatures in states with similar provisions, adopted caps
on nuneconomic damages in order to reduce the dollar amounts of medical malpractice
awards. The legislature thought that the statutory cap would allow insurers to predict
more accurately plaintiff recoveries and therefore maintuin coverage at reasonable
rates. Thus, the legislature intended the cap provisions to reduce medical malpraciice
premiums and thereby help resolve the perceived crisis.!™

Two recent studies have assessed the effect of statwory caps on the perceived
medical malpractice crisis.'* One study by Patricia Danzon examined the impact of the
various forms of statutory caps during the period from 1975 to 1984, and found that
caps on jury awards reduced the average award by 23 percent.'® The study noted,
however, that the reduction of jury awards attributable o statutory caps did not auto-
mutically translate int6 reduced malpractice premiums — litigation expenses and invest-
ment losses by insurance companies must also be considered.’” The Danzon study thus
did not demonstrate conclusively the effect of statutory caps on medical malpractice
premiurns.

A second swudy, however, found that statutory caps did not.reduce medical mal-
practice premiums.' The siudy, conducted by Frank Sloan, examined the impact of
several tort reforms, including statutory caps on awards, on the levels and rates of
change in general practitioners’ insurance premiums from 1974 1o 1978.1% For the years
examined, 8loan found that state legislative actions, considered individually or collec-
tively, had no significant impact in reducing physician premiums.'% Thus, according o
the study, statutory caps did not reduce medical malpractice premiums.'4

Lven though the Danzon and Sloan studies questioned the effectiveness of statutory
caps on jury awards as a means of reducing medical malpractice premiums, Massachu-
setts, as well as several other states, enacted liability limiting statutes in their attempts to
mitigate the effects of a perceived medical malpractice crisis. Medical malpractice plain-
tiffs have challenged these statutes on state and federal equal protection grounds in a
number of states, and courts have reached inconsistent resulis.!2 Because the Massachu-
selts statutory cap limits for the first time a medical malpractice victim’s recovery rights,

13 See CaL. Civ. Copk § 3333.2 (West Supp. 1985); N.H. Rev. Srat. Ann. § 507-C:7(11) (Supp.
1979); Onio Rev. Cope Ann. § 230743 (Page 1981); Tex. Rev. Civ. Stat. ANN. art, 4590i, § 11.82(a)
(Vernon Supp. 1982).

18 See supra note 122 and accompanying text.

182 fd,

1** Sloan, State Responses to the Medical Malpractice Insurance “Crisis” of the 1970°s: An Empirical
Assessment, 9 |. HEavrH, PoL. Pol'y & L. 629, 633 (1985).

134 §ee Comment, Limitation on Recovery, supra note 13, at 1332,

135 §ee GAO RuporT, supra note 32, at 18,

34 Danzon, The Frequency and Severity of Medical Malpractice Claims: New Evidence, 49 Law &
Conreme. Proes. 57, 78 (1986}

137 Id, at 79.

1 Bloan, Empirical Assessment, supra note 133, at 640-41.

99 Id, at 629.

Mo Id, at 643,

l4i [d‘

142 See supra notes 14—16 and accompanying text,
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it is likely that its constitutionality will also be tested under state and federal equal
protection guarantees.

111. APPLYING EQUAL PROTECTION ANALYSIS TO STATUTES LiMiTING MEDICAL
MALPRACTICE LiaBILITY

A, Egual Protection Standards

Although liability limiting statutes distinguish medical malpractice victims from all
other tort victims, such distinctions do not per se violate the equal protection guarantees
of federal and state constitutions.'® Lawmakers may discriminate among classes of
people when enacting legislation but, in order to salisfy equal protection requirements,
legislation must employ criteria that treat similarly situated people equally."** Only clas-
sification schemes that are unreasonable or result in invidious discrimination are subject
to invalidation on state and federal equal protection grounds."* Thus, the pertinent
inquiry is whether medical malpractice plaintiffs whose jury awards are reduced by
statutory damage caps that limit recovery in medical malpractice actions, but not in other
tort actions, have suffered unreasonable or invidious discrimination.!4¢

When conducting an equal protection analysis of state legislation courts have utilized
three standards of review: strict scrutiny, intermediate scrutiny, and minimum scrutiny. ¥
Under the strict scrutiny standard, a court will uphold legislation only if the state can
demonstrate that the statute advances a compelling state interest and is the least restric-
tive means available to achieve that end.!® Legislation is valid under intermediate scru-
tiny only if the legislative classification substantially relates to the asserted legitimate state
purpose for the classification."? Under minimum scrutiny, a legislative classification is
constitutional if the means chosen by the legislature rationally relates to a valid state
objective.' According to these standards, the type of statutory classification involved
and the importance of the interest affected by the statute determine the applicable level
of scrutiny for the court's equal protection analysis.!s!

Courts apply the strict scrutiny standard when a statutory classification discriminates
against a suspect class or threatens a fundamental right.1*2 A class is suspect where it

13 See Redish, Constitutional Implications, supra note 20, at 769,

14 §ee Note, Constitutional Perspective, supra note 3, at 1296, See also Plyer v. Doe, 457 U.S. 202,
216, reh'g denied, 458 U.S. 1131 (1982).

15 Redish, Constitutional Inplications, supra note 20, at 769, See, e.g., McLaughlin v. Florida, 379
U.S. 184 (1964} {invidious discrimination); McGowan v. Maryland, 366 U.8. 420 (1961) (unreason-
able classilication).

W Redish, Constitutional Implications, supra note 20, a1 769,

"7 See, £.g., Craig v. Boren, 429 U.S. 190 (1976) (intermediate scrutiny); San Antonio Indep.
School Dist, v. Rodriguez, 411 U.S. 1 (1973) (strict scrutiny); Dandridge v. Williams, 397 U.S. 471
{1970) (minimum scrutiny).

148 See San Anlonia Indep. School Dist., 411 U.S. at 35-34.

149 Craig, 429 U.S. at 197 {classification based on gender “must serve important governmental
objectives and must be substantially related to achievemnent of those objectives”).

150 MeGowan, 366 U.S. at 425 (statute violates fourteenth amendment only if classification is
irrelevant to state objective).

151 See Note, Constitutional Perspective, supra note 3, at 1297,

152 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969).
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suffers from such cisabilities, as a consequence of a history of purposeful unequal
treatment or a position of political powerlessness, that it requires greater protection than
is afforded by the majoritarian political process.’ Courts have extended fundamental
rights status to individual liberty and political process rights guaranteed by the Consti-
tution.'® Thus, when a suspect class or fundamental right is involved the state must
show a compelli'ng state interest to justify the statutory classification under the strict
scrutiny standard.’ Generally, courts have not used strict scrutiny to deterinine the
constitutionality of medical malpractice limitation statutes under equal protection guar-
antees because the commaon law right w bring an action to recover for injuries is not a
fundamental right, and the class of medical malpractice victims is not a suspect class.’5

Intermediate scrutiny analyzes the relationship between the statutory classification
and the legislative purpose.'™ A statutory classification passes intermediate scrutiny if
the means chosen by the legislature substantially further the purported ends of the
legislation, thus requiring the court to investigate the relationship between the means
and ends of a statute.!s8 Intermediate scrutiny is more deferential to the legislature than
strict scrutiny,’® but presumes that the important rights of those within the legislative
classification should not be abridged absent a substantial fit between the means and ends
of the legislation.’® The United States Supreme Court has generally limited its appli-
cation of this means-ends test to cases involving classifications based on gender and
illegitimacy.'®

When reviewing statutory damage limitation provisions, courts have applied inter-
mecliate scrutiny and examined limiting the medical malpractice viclim's recovery as i
relates to the legislative goals of decreasing insurance premium costs and of maintaining
and improving health care.'® For such statutes to pass intermediate level judicial scrutiny,
courts require a substantial refationship or fit between the legislation’s means and ends,
and this fit must be close enough to justify the discriminatory effects on those medical
malpractice victims who fall within the statutory classification. 163

153 San Antonia Indep. Schaol Dist. v. Redriguez, 411 U.S. 1, 28 (1973). See United States v.
Carolene Prods. Co., 304 U.S. 144, 153 1.4 {1938) (a suspect class is a discrete or insular minority
that is politically powerless due to circumstances beyond its control).

13 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (right 10 freedom of interstate travel);
Harper v. Virginia Bd. of Elections, 383 U.5. 663 (1966) (right to vote); Griffin v. linois, 351 U.S.
12, reh’g denied, 351 U.8, 958 (1956) {right 1o criminal appeal).

155 Learner, Compensation Schemes, supra note 52, at 152.

186 See Comment, Limitation on Recovery, supra note 13, at 1335. See, e.g., Carson v. Maurer, 120
N.H. 925, 931-32, 424 A.2d 825, 830 (1980) (“right to recover for personal injuries is not a
fundamental right™}; Arneson v, Olson, 270 N.E.2d 125, 133 (N.DD. 1978) (no suspect classilication
or fundamental righu).

157 See Craig, 429 U.S, at 147-98.

158 See Craig v. Boren, 429 U.S. 190, 197 (1976), rel’g denied, 429 U.S, 1124 (1977} {state must
show that classilication is substantially related o important government objective); Reed v, Reed,
404 U.S. 71, 76-76 (1971) (classification must rest on some “difference ... having a fair and
substantial relation w the object of the legislation ... 7).

15 Redish, Constitutional Implications, supra note 20, at 772.

o Comment, Limitation on Recovery, supra note 13, at 1339,

W1 See, £.g., Craig, 429 U.S, 190 (gender); Trimble v. Gordon, 430 U5, 762 (14977) (illegitimacy),

162 See, ez, Arneson v. Olson, 270 N.E.2d 125, 135 (N.D. 1978); Jones v. State Bd. of Medicine,
97 Idaho 859, 565 P.2d 399 (1976), cert. denied, 431 U.S. 914 (1977).

153 Comnument, Limitation on Recovery, supra note 13, at 1340.
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Unlike strict or intermediate scrutiny, minimum scrutiny requires only that the
statutory classification vationally relates to a legitimate government interest.'s Thus,
minimum scrutiny requires that the court inquire into the purpose of the legislation in
order to determine whether the classification rationally relates to that purpose.'ss In
applying this test, however, courts generally have deferred to the legislature, holding a
classification valid if any rational basis for creating it can be inferred, thereby creating
the presumption that the legislature acted reasonably.’s” This presumption generally
prevents courts from examining relevant facts and statistics in order to determine
whether the legislation enacted actually relates to or furthers a legilimate state end.'s8

Whether a medical malpractice damage limitation statute is deemed constitutional
under equal protection guarantees depends on which standard of review a court adopts.
Strict scrutiny does not apply to such a determination because medical malpractice victims
do not constitute a suspect class and the interest in a full recovery in a tort action is not
a fundamental right.'® Thus, in reviewing such statutes, courts may employ either
intermediate or minimum scrutiny. Intermediate scrutiny examines the relation between
the statute’s means and ends. while minimum scrutiny is more deferential to the legis-
lature.

B. Application of Equal Protection Standards to Statutory Caps

Plaintiffs’ primary equal protection challenge to statutes limiting recovery in medical
malpractice actions has been the claim that statutory caps discriminate between medical
negligence victims and places the burden of resolving the perceived medical malpractice
crisis on the most severely injured victims.!” Plaintiffs have also challenged these statutes
on the grounds that they discriminate unfairly between medical matpractice victims and
all other tort victims, and thus create a special privilege for the class of medical tortfeasors
as opposed to all other tortfeasors.'” The special privilege is created because these
statutes limit only medical malpractice tortfeasors’ liability and does not affect the liability
of other malpractice tortfeasors, such as lawyers and dentists. 7

18 See, e.g., Dandridge v. Williams, 397 U.S. 471 (1970); McGowan v. Marvland, 366 U.S. 420
(1961).

1% Note, Constitutional Perspective, supra note 3, at 1298,

156 §ee McGowan, 366 U.S. at 425, In McGowan, the Court stated:

[T)he Fourteenth Amendment permits the States a wide scope of discretion in enacting
laws which affect some groups of citizens differently than others. The constitutional
safeguard is offended only if the classification rests on grounds wholly irrelevant to
the achievement of the State’s objective. State legislatures are presumed to have acled
within their constitutional power despite the fact that, in practice, their laws result in
some inequality. A statutory discrimination will not be set aside if any state of facts
reasonably may be conceived to justify it
Id.

167 See Redish, Constitutional Implications, supra note 20, at 770-71.

158 Note, Constitutional Perspective, supra note 3, at 1300,

159 See supra note 156 and accompanying text.

170 See Comunent, Limitation of Recovery, supra note 13, at 1338, See, e.g., Fein v, Permanente
Medical Group, 38 Cal. 3d 147, 161, 695 P.2d 665, 682, 211 Cal. Rptr. 368, 385, appeal dended, 474
U.S, 893 (1985); Carson v. Maurer, 120 N.H. 925, 931, 424 A.2d 825, 830 (1980).

1" Comment, Limitation on Recovery, supra note 13, at 1338,

172 1d. at 1338-39. See, e.g., Carson v. Maurer, 120 N.H. 925, 931, 424 A.2d 825, 830 (1980),
Graley v. Satayatham, 74 Ohio Op. 2d 316, 319, 343 N.E.2d 832, 837 (1976).
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In reviewing the constitutionality of noneconomic damage caps, courts have differed
as to which standard of review applies.'™ Courts have apphed both the minimum and
intermediate scrutiny tests, but no court has applicd « strict scrutiny analysis.'™ Courts
applying the minimum scrutiny test bave upheld the constitutionality ol statutory limits
on noneconomic damages, finding that they rationally relate to the legitimate state goals
of decreasing medical malpractice insurance premiums and ensuring the availability of
quality health care.'” In contrast, those courts applying intermediate scrutiny gencrally
have nol questioned the validity of the asscried legislative ends but have invalidated such
statutes on the grounds that they do not substantially refate to or further those ends.'™
The case law in the states which have ruled on these statntory provisions illustrates the
different approaches and results.

In Johnson v. St. Vineent Hospital,'™ the Indiana Supreme Court, applying minimum
scrutiny, held that a statwe limiting recovery for medical malpractice victims did not
violate equal protection guarantces under either the state or the federal constitutions. !
The Johnson court noted that the legislation classified plaintiffs, imposing a burden upon
malpractice victims whose noneconomic damages exceeded the statutory limit.” The
Johnson court also found that the statute classified defendants by bestowing a special
beuefit on health care providers — limiting their tort liability — not available 1o other
tort defendants.'® In determining which level of equal protection analysis to employ,
the court observed that its interpretation of the mininum scrutiny test required that the
legislative classification not be arbitrary or unreasonable, and that a “fair and substantial
relationship exist between the classification and the legislative purpose.”#! Although this
standard resembled a heightened level of scrutiny, in its analysis the Jofinson court applied
minimunt scrutiny and found that the statutory cap was “clothed with a presumption of
constitutionality,” and that the plaintiffs thus bore the burden of reluting every conceiv-
able legislative basis supporting the cap on awards.'® Despite the classifications inherent
in the statute, the Joknsen court thus found that the limitation was a rational means 1o
achieve the public goals of ensuring the availability of health care services and maintain-
ing an environment where malpractice insurance is available and used,” and as such
did not violate equal prolection guarantees.'®

173 Cornment, Limitation on Recovery, supra note 15, at 1339,

174 1.

17 See Hoffman v. United States, 767 F.2d 1431 (9ih Cir. 1985); Fein v. Permanente Medical
Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rpir. 368, appeal dended, 474 U.S. 839 (1985); Johnson
v. 8. Vincent Hosp., 273 Ind. 374, 404 N.E.2d 585 (1980).

136 See Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980); Jones v. State Bd. of Medicine,
97 Idaho 859, 555 P.2d 39Y (1976) cert. denied, 431 U.S. 914 (1977); Wright v. Central DuPage
Hosp. Ass'n, 63 I1l. 2d 313, 347 N.E.2d 736 (1976); Arneson v. Olson, 270 N.w.2d 125 (N.D. 1978);
Graley v. Satayatham, 74 Ohio Op. 2d 316, 343 N.E.2d 832 (1976).

17 Jahnson v. St. Vinceant Hosp., 273 Ind. 374, 404 N.E.2d 585 (1980),

178 1. a0 400, 404 N.E.2d at 601, The court found that the medical malpractice statute did not
violate Inp. Consy. art 1, § 23 and ard. IV, §§ 22-23, which prohibit special privilege legislation. d.
at 397, 404 N.E.2d at 600.

119t at 397, 404 N.E.2d at GOO.

18O ld‘

18] ]d‘

182 fof, a1 308, 404 N.E.2d at 600,

83 fofat 896, 404 N.E.2d at H99.

e an 400, 404 N.E.2d a1 601.



676 BOSTON COLLEGE LAW REVIEW [Vol. 29:659

Both the United States Court of Appeals for the Ninth Circuit and the California
Supreme Court have applied the minimum scrutiny test in equal protection challenges
to statutes'* similar to the noneconomic damages cap statute upheld in Indiana.'® In
Hoffman v. United States,"® the Ninth Circuit held that the California statute limiting
recovery of noneconomic damages in medical malpractice actions*®® did not violate equal
protection guarantees.'® The lower court noted that the statute discriminated between
medical malpractice victims with noneconomic loss in excess of the statutory limit and
all other tort victims with similar losses.'®® In applying the minimum scrutiny test,'s! the
Haffman court reasoned that the legislation was rationally related to the legitimate state
objective of assuring the continued availability of quality medical care.!®? Believing that
high insurance premiums adversely affected the availability of quality medical care, the
Ninth Circuit deferred to the state legislature in accordance with the minimal scrutiny
test, finding “plausible” its claim that the cap on noneconomic damages would limit the
rise in malpractice insurance premiums,19

In Fein v. Permanente Medical Group,'* the California Supreme Court applied the
minimum scrutiny test and upheld the constitutionality of the state’s noneconomic dam-
age limitation provision, ¥ stating that the cap did not violate equal protection guarantees
under either the state or federal constitution.’” The court noted that the statute dis-
criminated between medical malpractice victims and other tort victims, imposing limits
only in medical malpractice cases, and within the class of medical malpractice victims,
denying complete recovery only to those malpractice plaintiffs with noneconomic dam-
ages exceeding the statutory limit."? In enacting the statute, the court noted that the
legislature was responding to increases in medical malpractice insurance which were
creating serious problems for California’s health care system.!® According to the court,
these increases threatened to curtail the availability of medical care and created the

"85 See Flofiman v, United States, 767 F.2d 1431 (%h Cir. 1985); Fein v. Permanente Medical
Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal Rptr. 368, appeal denied, 474 U.S. 893 (1985).

1% See Johnson v. St. Vincent Hosp., 273 Ind. 374, 404 N.E.2d 585 (1980).

1% Hoffman v. United Swates, 767 F.2d 1431 (th Cir. 1985), )

¢ Car. C1v. Copk § 3333.2 (West Supp. 1985) ($250,000 limit for noneconomic damages).

1% Hoffman, 767 F.2d at 1437, See Comment, Limitation on Recovery, supra note 13, at 1344—45.

90 1l ot 1433,

#Hid. at 1434-35. The court rejected strict scrutiny because neither a suspect class nor a
tundamental right were involved. Id. See, e.g., Roe v. Wade, 410 U.S. 113 (1973} (fundamental
right); McLaughlin v. Florida, 379 U.S. 184 (1964) (suspect class),

The court also rejected intermediate serutiny, noting that the Supreme Court has only applied
intermediate scrutiny to gender-based classifications and classification premised on legitimacy. /d.
See, e.g., Trimble-v. Gordon, 430 U.S. 762 (1977) (legitimacy); Craig v. Boren, 429 U.S. 190 (1976)
(gender).

w2 Hoffman, 767 F.2d at 1437 & n.7,

198 fd, ut 1437,

" Fein v. Permanente Medical Group, 38 Cal. 3d 187, 695 P.2d 665, 211 Cal. Rptr. 368, appeal
denied, 474 U.S. 893 (1985).

95 Car. Crv. Cooe § 3333.2 (West Supp. 1985).

WS Fein, 38 Cal. 3d at 164, 695 P.2d at 684, 211 Cal. Rptr. at 387. The court stated that “we
know of no principle of California — or federal - constitutional law which prohibits the Legislature
from lintiting the recovery of damages in a particular setting in order to further a legitimate state
interest.” Id. at 161, 695 P.2d at 682, 211 Cal. Rptr. at 385,

97 Id, e 161, 695 P.2d at 682, 211 Cal. Rptr. au 385,

" Id. w1568, 695 P.2d at 680, 211 Cal. Rptr. au 383,
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possibility that many doctors would practice without insurance, thereby leaving patients
who might be injured by such doctors with the prospect of uncollectable judgments.™
Thus, the court found that the cap was rationally related to the legilimate state objective
of reducing insurance costs and, therefore, the legislation had a veasonable basis for
differentiating between malpractice plaintiffs and all other plaintiffs.?® The court con-
cluded that although reasonable persons certainly could disagree as to the wisdom of
the provision, it could not say that the law was not rationally related to a legitimate state
interest.20!

In Fein, three justices dissented on the grounds that the statutory cap impermissibly
denied severely injured malpractice victims compensation for negligently inflicted
harm.2® The dissent noted that under the statute, people who suffer scvere injuries late
in life may receive up to $250,000 tor the resulting loss of enjoyment during their final
vears, while infants with identical injuries are limited 10 the same compensation for their
entire lifetimes 3 This result, according to the dissent, is a fundamentally arbitrary
classification because the statute comecentrates the costs of the worst injuries on a few
individuals, those most severely injured by medical malpractice, ! whiercas it could have
spread the burden among all of the statute’s beneficiaries, such as health care consumers
or, more broadly, taxpayers.?”* The dissent further noted that the statutory cap is not
linked to any public benefit because the savings resulling {rom the cap accrue to the
individuat defendant for private use.? Moreover, the dissent stated that the legislature
had cited no evidence that the medical malpractice victim’s sacrifices would result in
appreciable savings to insurance companics because an insignificant number of individ-
uals, aboum fourteen a year,® reccived jury awards over the stwtutory cap in bolh
cconomic and noneconomic damages combined.®® Thus, the dissent concluded, no
rational basis exists for singling out the most severely injured victims of medical mal-
practice to pay for the special relief conferred upon health care providers and insurers. 2
Fein was subsequently appealed to the United States Supreme Court, where it was
distnissed for kack of a substantial federal question.2!?

In contrast to the results reached by courts applying minintum scrutiny, courts
applying intermediate scrutiny have found that statutory medical mulpractice damage
limitation provisions violute state and federal equal protection guarantees because the
means employed do not subsiantially relate to the legislative ends.?*) The intermediate
scrutiny tests appiied by these courts dilfer slightly {from the test applied by the United

199 Id

200 [, at 162, 695 P.2d a1 683, 211 Cal. Rptr. ac 380.

Wt I, ar 160, 695 P.2d aw 681, 211 Cal. Rpir. at 384-856,

202 Jd. ar 168, 695 P.2d a1 687, 211 Cal. Rpu. at 39 {Bird, C.]., dissenting).

23 [, at 173, 695 P.2d at 691, 211 Cal. Rpur, at 394 (Bivd, C.]., dissenting).

™ 1. (Bird, C.]., dissenting).

205 . (Bird, C.J., dissenting).

206 fof, a1 172, 695 P.2d at 690, 211 Cal. Rptr. at 393 (Bird, C.J., dissenting).

27 1d. {Bird, C.]. dissenting) (citing CarLrorma Auprror GENERAL, 'Tie MEpical MaLeracTice
INsuraNCE Crisis (v CALIFORNIA, 31 (1975)). '

28 fd, (Bird, C.J., dissenting).

209 fd, at 175, 695 P.2d m 692, 211 Cal. Rptr. at 395 (Bird, C.]., dissenting).

219 Fein v. Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr, 308, appeal
denied, 474 1).5. 839 (1985).

211 Sge Comment, Limitation on Recovery, supra note 13, at 1340,
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States Supreme Court, which required that the statutory classification serve an important
government purpose and be substantially related to achieving that purpose.212

In Carson v. Maurer,®'® the New Hampshire Supreme Court applicd an intermediate
scrutiny test, requiring that the challenged statutory classification be reasonable and have
a fair and substantial relation to the object of the legislation.? The Carson court held
that a statutory limic of $250,000 for pain and suffering and other noneconomic dam-
ages, similar to that upheld in California, violated equal protection guarantees under
the state and federal constitutions.?’s The plaintiffs claimed that the statutory limit denied
them equal protection of the laws because it distinguished impermissibly between victims
of medical negligence and victims of other forms of negligence with respect to their
common law rights to full tort recovery.2® The plaintiffs also claimed that, by creating
an arbitrary damage limitation, the statute precluded only the most seriously injured
victims from receiving full compensation for their injuries.2'? In deciding upon the
appropriate level of scrutiny, the court reasoned that although neither a fundamental
right nor a suspect class was involved, the common law right to full recovery in medical
negligence actions enjoyed sufficient status to necessitate a standard of review more
lenient than strict scrutiny but more rigorous than minimum scrutiny.?!®

In applying an intermediate scrutiny test, the Carson court examined whether the
distinction between malpractice victims and all other tort victims was reasonable and
whether the classification had a fair and substantial relation to the object of the legisla-
tion ¥ The court found that the legislature enacted the statutory cap in order 1o stabilize
insurance risks and reduce malpractice insurance rates by providing that insurers would
not have to pay out damages for pain and suffering and other items of noneconomic
recovery ahove the statutory limit.22¢ Using the “fair and substantial” relation test, the
court first found that the relationship between the legislation and its goal was tenuous
because noneconomic damages awards historically contributed insignificantly 1o increases
in insurance premium costs.?! Secondly, the court found that few medical. negligence
victims incurred pain and su tfering damages in excess of the $250,000 cap.?? The court
further found that the cap was unfair and unreasonable because it imposed the burden
of supporting the medical care industry on those most severely injured and most in need
of full compensation.?® Thus, the Carson court held the statutory limitation unconsti-

212 Craig v. Boren, 429 U.S. 190, 197 (1976).

212 Carson v, Maurer, 120 N.H. 925, 424 A.2d 825 (1980).

4 1d. at 932, 424 A.2d ac 831,

2 0d. at 944, 424 A.2d at 838. The court ruled that N.H. Rev. Stat. Ans. § 507-C:7 11 (Supp.
1979), which limited a medical negligence victim's recovery for pain and suffering to $250,000,
violated state equat protection guarantees under N.H. Const. art. 1, §§ 2, 12 (1982), /d.

28 Carson, 120 N.H. at 931, 424 A.2d a1 830.

77 Id.

218 Id, at 932, 424 A.2d ar 830.

29 Jd, at 932, 424 A.2d a 830-31.

20 Jd. at 941, 424 A.2d a1 B36.

2 1d. (quoting Note, California’s Medical Inquiry Compensation Reform Act: An Equal Protection
Challenge, 52 8. CaL. L. Rev, 829, 951 (1979) (correlation between malpractice awards and increasing
insurance premiums negligible because only one-quarter of each premium dollar actually goes
toward tort victim compensation)).

222 Id.

W Id. ar 942, 424 A.2d at 837,
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tutional for its failure to meet the “fair and substantial” relation test in classifying medical
negligence victims.?*! !

In reaching its decision, the Carson court rejected the defendant’s claim that the
malpractice damage ceiling was constitutional because it was analagous to the New
Hampshire Worker's Compensation Act,?? which statutorily supplants a victim’s common
law rights of action.??® The court noted that where the worker’s compensation plan
provided a quid pro quo for any recovery rights diminished by the plan, a limitation on
pain and suffering damages recoverable in medical malpractice actions provides no
equivalent benefit.2” Under worker's compensation schemes such as New Hampshire's,
the injured worker receives a speedy and guaranteed recovery for his injury in return
for the loss of his common law tort remedy.??® Thus, the benefits created by the statute
are cxchanged for abridged common law benefits, 22 thereby providing employees with
a sufficient quid pro quo.z Conversely, damage limitation provisions in medical mal-
practice actions do not provide malpractice victims with a quid pro quo because there is
no guarantee of recovery to the victim in exchange for the limitation of her common
law right.?®* Adopting this reasoning, the Carson court was able to distinguish worker’s
compensation damage limitations from the statutory noneconomic damages cap in med-
ical malpractice actions

In Detar Hospital v. Estrada, a Texas appellate court held that a statute limiting a
health care provider's medical malpractice liability for all damages to $500,000, not
including past and future necessary medical expenses, violated the equal protection
clauses of both the state and federal constitutions.? The court noted that the Texas
Constitution guaranteed a plaintiff’s right to bring a common law cause of action to
recover in tort.®¥ Thus, according to the court, the legislature could not abrogate the
constitutionally guaranteed right to redress absent a showing that the legislative basis
for the statute outweighed the denial of that right.2ss

In choosing the standard of review 1o evaluate the constitutionality of the statute,
the Estrade court stated that minimum scrutiny applied because such areas as the right
te recover in tort mandate a restrained standat_*d of review.2® In its analysis, however,

24 [d. at 948, 424 A.2d at B38,

2% See New Hampshire Worker’s Compensation Act, N H. Rev. $tar. Ann. ch. 281

220 Carson, 120 NJH. at 943, 424 A.2d at 837,

27 [d, a1 943, 424 A.2d at 837-38.

26 Sp¢ Learnet, Compensation Schemes, supra note 52, at 169,

20 1, at 170, ‘

230 J¢, The quid pro quo doctrine originated in the case of New York Central Railroad v. White,
243 U.5, 188 (1917), There the United State Supreme Court stated that “it perhaps may be doubted
whether the State could abelish all rights of action on the one hand, or all defenses on the other,
without setting up something adequate in their stead.” Id. at 201.

In the more recent case of Duke Power v. Carolina Environmental Study Group, 438 U.S. 59
(1978), however, the Supreme Court explicitly refused to decide whether the due process clause
requires the legislature to provide a quid pro quo when it abrogates commen law tort remedies. Id.
at 87-88, 93, & n.n. 32, 33.

21 §ee Carson v. Maurer, 120 N.H. at 943, 424 A.2d at 837-38.

232 Id

23 PDetar Hosp., Ine. v. Estrada, 694 S.W.2d 359, 365 (Tex. Ct. App. 1985). See also Baptist
Hosp. v. Baber, 672 5.W.2d 296 (Tex. Ct. App. 1984).

4 Estrada, 694 8.W.2d at 365.

235 [d‘

236 fd.
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the court employed an intermediate scrutiny test, requiring that the limitation on a
medical malpractice plaintiff’s recovery “promotes” the legislative aims.?” The aims of
the statute, the court noted, were: to reduce health care liability claim frequency and
severity; to decrease the cost of those claims; and to lower insurance premiums and
medical care costs.?*® The court determined that the statutory limitation on damages did
not promote these aims, as the spiraling increases in the cost of medical care since the
enactment of the statute evidenced.?® Thus, according to the Estrada court, the statute
unreasonably infringed on a medical malpractice plaintiff's constitutionally guaranteed
right to. obtain full redress and therefore violated state and federal equal protection
guarantees.2

Similarly, in Arneson v. Qlson,' the North Dakota Supreme Court applied an inter-
mediate scrutiny test and held that a statute limiting recovery in medical malpractice
actions to §300,000 violated both state and federal equal protection guarantees.?2 The
test enunciated by the court required a “close correspondence between statutory classi-
fication and legislative goals,”2*® The purpose of the statute included ensuring the avail-
ability of competent medical and hospital services at reasonable cost, adequately com-
pensating patients with meritorious claims while eliminating nonmeritorious claims, and
encouraging physicians to enter and remain in practice in North Dakota,2#

In applying the intermediate scrutiny test, the Arneson court examined these legis-
lative aims and found that the limitation on severely injured victim's recovery did not
achieve its enumerated goals.2 The court found that the limitation did not adequately
compensate patients with meritorious claims but instead deprived the most severely
injured medical malpractice victims.2¢ The court also determined that the statutory
limitation did not deter nonmeritorious claims.27 Thus, because the statutory limitation
did not closely correspond with the legislative goals, the legislation failed under inter-
mediate scrutiny analysis and the statutory classification was therefore invalid.?+s

In addition to examining the relationship between the statutory classification and
the legislative purposes, the Arneson court also examined the rationale underlying the
statute’s goals.*** Noting that the incidence of medical malpractice claims in North Dakota
was far lower than the national average, that-premiums in North Dakota were the sixth
lowest in the country, and thal insurance coverage was readily available in the state, the
court concluded that there was no evidence of a medical malpractice insurance crisis in
North Dakota.?* In the absence of such a crisis, the court held the statutory cap uncon-
stitutional,®!

7 Id. at 366,

3 1,

234 [d

240 1{1.

#1 Arneson v. Olson, 270 N.W.2d 125 (N.D. 1978).

"2 Arneson, 270 N.W.2d at 136, The court held that N.ID. Cent. Cope. § 26-40-1-11 (1978)
violated N.D. Consr. §§ 20, 69, 70, and the fourteenth amendment. fd.

23 Jd, at 185.

244 [d'

245 Id.

€48 Id‘

97 [d aL 135-36.

248 Fdoar 135,

249 [, at 136.

250 Id.

251 1(].
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Also, in Graley v. Satayatham,? an Ohio court struck down the provisions of Ohio's
Medical Malpractice Act limiting awards for general damages in medical malpractice
actions to $200,000.2 The Graley court stated that in all equal protection cases the crucial
question is whether an appropriate governmental interest is suitably furthered by the
different treatment of classes of individuals.?* While the court appeared to enunciate
an intermediate scrutiny test, it never clearly articulated a standard of review because it
found that no appropriate governmental interest was at stake.?> The Graley court stated
that there was no government interest, “unless it be argued that any segment of the
public in financial distress be at least partly relieved of financial accountability for its
negligence.”®* In noting the absurdity of this proposition, thé court said that the legis-
lature could not benefit one class — medical practitioners — by depriving another —
medical malpractice patients — of the equal protection of the laws.?” The Graley court
concluded that the statute's special treatment of the medical profession is not available
to lawyers or dentists or others who are also subject to malpractice suits.*® Thus, the
court invalidated the statute based on the statute’s rationale and not on the relationship
between that goal and the statutory means. 2

In Simon v. St. Elizabeth Medical Center, another Ghio court followed Graley in holding
that Ohio’s $200,000 gencral damages statutory cap violated the state and federal con-
stitutions.®® In following Greley, the court noted that it could add nothing of importance -
to that decision’s equal protection analysis,®* Thus, although the Simon court did not
enunciate a standard of review, it based its unconstitutionality finding on the fact that
the statutory cap conferred benefits on medical malpractice defendants which were
unavailable 10 other tort delendants, thereby depriving medical malpractice plaintiffs of
benefits available to other similarly situated plaintiffs,26

In fones v. State Board of Medicine, the Idaho Supreme Court applied an intermediate
scrutiny test to determine the constitutionality of the state’s medical malpractice damage
cap.2 The test required that the legislative means chosen have a fair and substantial
reladonship to a reasonably conceived public purpose.®™ The Jones court noted that the
statutory classification in question, which distinguished between more severely and less
severely injured malpractice victims, did not involve a fundamental right, and thus strict

252 Graley v. Sawayatham, 74 Ohio Op. 2d 316, 343 N.E.2d 832 (1976).

253 14 a1 321, 343 N.E.2d a1 839, The court held that Omo Rev. Cope Ann. § 2507.43, which
states that no amount recovered for general dumages in any medical claim, excluding death, shall
exceed $200,000, violated the cquul protection clauses of both the United States and Ohio Consti-
tutions. fd.

4 I, at 320, 343 N.E.2d at 837,

253 [,

256 If,

257 ‘fd‘

¢58 Id‘

29 [, ar 920, 343 N.E.2d at 838.

20 Simon v. St..Elizabeth Medical Center, 3 Obio Op. 3d 164, 166-67, 355 N.E.2d 903, 906
(1976). The Simon court was a Court of Common Pleas of Ohio as wus the court in Graley.

261 [d. a1 167, 3556 N.E.2d a1 906.

262 Id.

2 Jones v. State Bd. of Medicine, 97 l1daho 859, B71, 5565 P.2d 399, 411 (1976), cert. denied,
431 U.S. Y14 (1977). The court reviewed the constitutionality of 1bano Cove § 39-4204 (1977),
which limited recoverable damages in medical malpractice actions to $150,000 per claim and
$300,000 per malpractice occurrence. Id. at 862, 555 P.2d a1 402

4 Id a1 B71, 555 P.2d at 411.
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scrutiny was not applicable.?®® The court also found that minimum scrutiny did not apply
because under that test the “validity or invalidity of discriminating classifications may
... depend solely upon the extent of the imagination of the reviewing court,” and that
an “overindulgent . .. blind following” of the legislative will would result in the “abdi-
cation of judicial responsibility.”? Thus, the fores court found it necessary to look
beyond the minimum scrutiny analysis and adopt an intermediate scrutiny test focusing
on legistative means and ends in the context of malpractice medical legislation. 267

In accordance with this standard of review, the court remanded the case for a factual
determination concerning whether the legislative means related to the objective of abat-
ing the perceived medical malpractice insurance crisis.?® Specifically, the Idaho Supreme
Court instrucied the trial court to determine whether an increase in medical matpractice
claims caused increased insurance rates, whether malpractice insurance was unavailable
at affordable rates, whether such unavailability caused an insurance crisis in the siate,
and whether the statutory cap would solve Lthe perceived insurance crisis. 26

As the foregoing cases demonstrate, the constitutionality of medical malpractice
damage limitation statutes turns on which standard of scrutiny the reviewing court
adopts. Those courts that apply minimum scrutiny have found the statutes constitutional
because they rationally relate to the legitimate state goals of decreasing medical mal-
practice insurance rates and ensuring the availability of quality health care. Courts
applying intermediate scrutiny, however, have invalidated these statutes, holding that
the means employed do not substantially relate 1o or further the legislative ends.

IV. THE MassacrUSETTS MEDICAL MALPRACTICE LiaBILITY Cap 18 UNCONSTITUTIONAL

A number.of courts have reviewed noneconomic damages caps under intermediate
or minimal scrutiny*™ and a majority of them have found these caps unconstitutional
under intermediate scrutiny.?” The United States Supreme Court recently refused to
hear an appeal of a case upholding the constitutionality of a statutory cap,?™ thereby
providing no definitive guidance on the issue. Only Justice White dissented from the
vole to deny the appeal, noting that the issue divides the appellate and highest courts
of several states and will arise in every state that enacts a similar statutory provision,?”?
With the recent enactment of the statutory cap on medical malpractice liability i Mas-
sachuselts, a constitutional challenge as Justice White predicted, is likely.? In reviewing
the constitutionality of the statutory cap, the Massachusetts courts should adopt inter-
mediate scrutiny as the proper standard of review and find that the cap provision violates
state and federal equal protection guarantees.

The Carson, Estrada, Arneson, Graley, Simon, and Jones decisions, which held that
damage limitation statutes violated equal prolection guarantees because the legisiative

265 [d. at 870, 555 P.2d at 410,

6 fd, at 871, 555 P.2d w411,

7 [,

28 [, at 877, 555 P.2d at 417,

260 fd. at 874, 555 P.2d at 414, .

20 See supra notes 14—15 and accompanying text.

¥ See supra note 15 and accompanying text.

#72 Fein v. Permanente Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr, 368, appeal
denied, 474 1.8, 893 (1985),

23 474 11.5. 893, 894 (White, |., dissenting).

24 Jd. at 894 (White, ]., dissenting).
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means did not substanually relate to or further the legislative ends, suggest the possibility
of a successful equal protection challenge to section 60H, the $500,000 cap on nonecon-
omic damages in medical malpractice actions.”> Unlike the statutory caps reviewed by
those courts, which made no special provision for the substantially disfigured or physi-
cally impaired medical malpractice victim, the Massachusetts cap exempts the more
severely injured — those who suffer substantial disfigurement or permanent loss or
impairment of a bodily function — from the statutory limin.? The cap does, however,
discriminate between medical malpractice victims who fall within the statute and all other
tort victims, effectively restricting the common law right of the former group 1o seek
full redress for injuries arising from medical negligence.?” The statutory cap also recip-
rocally benefits the medical malpractice tortfeasor by limiting his or her liability, thereby
distinguishing between medical malpractice defendants and all other tort defendants 27
Because section 60H does discriminate, judicial review is necessary to determine if the
statute offends the equal protection provisions of the Massachuseus and United States
Constitutions. :

Equal protection analysis attempts to balance the various interests involved in the
litigation. A court must therefore characterize the pertinent interests affected by the
statutory cap before determining the appropriate standard of review. The medical
malpractice plaintff has an interest in the common law right 1o obtain full recovery, as
determined by a jury, for injuries resulting from medical negligence. [n contrast, the
state has an interest in limiting the plaintitf’s recovery in order to ensure the affordability
and availability ol medical malpractice insurance, thereby guaranieeing the availability
of adequate medical services.”? Thus, whether the statutory cap can be justified under
equal protection analysis depends on whether impairing a medical malpractice plaintiff’s
private rights outweighs the projected benefits for the general public.? The outcome
of the court’s interest balancing depends on which standard of scrutiny the court adopts.

The United States Supreme Court has restricted its application of intermediate
scrutiny to cases involving classifications based upon gender®! and illegitimacy,®# while
applying strict or minimum scrutiny to all other classifications.?? The Massuchusetts
courts generally have employed the same standards as the Supreme Court in reviewing
challenges raised under the state and federal constitutions hecause they offer virtually
tdentical equal protection guarantees.* A state court may, however, apply a higher level

76 Mass. GEN. Laws ANN. ch. 231, § GOH (1988).

2 ol

27 See Learner, Compensation Schemes, sufra note 52, at 147.

24 See Graley, 74 Ohio Op. 2d at 320, 343 N.E.2d w 837

7 See fohnson, 278 Ind. at 396, 404 N.E.2d at 594,

B0 See Carson, 120 N.H. at 933, 424 A.2d at 831.

B See, ez, Craig v. Boren, 429 U.S, 190 (1976} {gender),

w2 Sep, e.g., Trimble v. Gordon, 430 U.S, 762 (1477) (itlegitimacy).

23 §ee Carson, 120 N.H. at 932, 424 A.2d at 831,

4 See U.S. Consr. amend. X1V, § 1. The fourteenth amendment stines in part thar "No State
shall . .. deny to any person within its jurisdiction the equal protection of the laws.” fd,

See Mass. Const. art. 1, X, XL Article T states in relevant part, “[afll men are born free and
equal, and have certain natural, essential, and inalienable rights; that of acquiring, possessing, and
prolecting property ... Article X states in relevant pary, “felach individual of the society has a
right to be protected by it in the enjoyment of his life, liberty and property, according o standing
laws." Article XI states in relevant par, "[e]very subject of the commonwealth oughh to find a
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of scrutiny when interpreting its constitution, thereby granting individuals more rights
than the federal constitution requires.?® The Massachusetts courts should adopt this
approach and apply an intermediate scrutiny test when it reviews the constitutionality
of section 60H, just as the courts in five other states have done in reviewing the consti-
tutionality of their statutory cap provisions.?s

Because the group of medical malpractice plaintiffs is not a suspect. class and the
common law right to full damages is not a fundamental right, strict scrutiny does not
apply.?®” Minimum scrutiny and intermediate scrutiny are thus the only alternatives,
Minimum scrutiny requires that the court uphold the stautory classification upon finding
any rational relation to the government interest.?%® This standard creates a presumption
of constitutionality.?8® As the Idaho State Supreme court noted in fonres, under minimum
scrutiny a statutory classification’s validity may depend on whether the reviewing court
can imagine any rational relation between the classification and the legislative purpose.
Blindly following the legislative will in this manner abdicates judicial responsibility, the
court warns.?*® Deferring to the presumption of constitutionality inherent in minimum
scrutiny, courts fail to examine whether the classification reasonably fits the legisiation’s
purpose, thereby unfairly penalizing the plaintiff’ who can demonstrate that the classi-
fication, although rationally related, does not reasonably relate to the purpose.?®! Fur-
thermore, as the Carson court noted, although not a fundamental right, the common
law right o a full recovery in medical negligence actions is so important that it deserves
a heightened level of judicial review.?? Massachusetts should adopt intermediate scrutiny
when it evaluates seclion 60H'’s constitutionality because the provision restricts a plain-
uft's common law right to full recovery in medical malpractice actions. Such a restriction
should not be upheld through the judiciary’s abdication of its duty to examine the
reasonableness of the relationship between the statutory classification and legislative
purpose.

In apparent recognition of the shortcomings inherent in minimum scrutiny analysis,
the Massachusetts Supreme Judicial Court has indicated a willingness to apply inter-
mediate scrutiny, although this inclination has thus far been expressed in dicta and in
concurring and dissenting opinions.?® Some members of the court seem to recognize

certain remedy, by having recourse to the laws, for all injuries or wrongs which he may receive in
his person, property. or character.”

§ee Commonwealth v. Henry's Drywall Co., 366 Mass. 539, 543, 320 N.E.2d 911, 914 (1974)
("Applying these standards, we conclude that § 129B is a valid exercise of the legislative authority
and is constitutional in that it satisfies both the equal protection and due process clauses of our
Federal Constitution as well as the parallel requirements of our State Constitution.”™). Thus, the
standirds of constitutional review are the same under both constitutions,

265 See Carson, 120 N.H., at 932, 424 A.2d ar 831.

w6 See fones, 97 Idaho at 871, 535 P.2d at 411, cert. denied, 431 U.8. 914 (1977); Arneson, 27
N.W.2d at 136; Carson, 120 N.H. at 932, 424 A.2d a1 831; Graley, 74 Ohio Op. 2d at 320, 343
N.E.2d at 837,

7 See Comment, Limftation on Recovery, supra note 13, at 1334,

28 See Note, Constitutional Perspective, supra note 3, a 1298.

2% See Redish, Constitutional Implications, supra note 20, at 771,

290 See fones, 97 Idaho at 871, 555 P.2d at 411.

1 See Note, Constitutional Perspective, supra note 3, at 1300.

S Carson, 120 N.H. at 932, 424 A 2d at 830,

4 Note, Constitutional Perspective, supra note 3, at 1300, See also Commonwealth v, Henry's
Drywall Co., 366 Mass. 539, 541 n.4, 320 N.E.2d 911, 913 n.4 (1974) (dictum); Mobil Gil Corp. v.
Attorney General, 361 Mass, 401, 419-20, 280 N.E.2d 406, 419 (1972) (Hennessey, |., & Tauro,
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that an analysis of equal protection issues requires serious inquiry into the correlation
between statutory classification and purpese,® in order 1o avoid abdicating judicial
respousibility in reviewing legislation 2o

An example of this concern is found in Pinnick v, Gleary.™ In a concurring opinion,
Chief Justice Tauro stated, “[w]here the existence of a rational basis for legislation whase
constitutionality is attacked depends upon facts beyond the sphere of judicial notice,
such facts may properly be made the subject of judicial scrutiny.”?” The Chief Justice
further stated that by using evidentiary inquiries, the court might avoid becoming a
“virtual rubber stamp” in upholding the constitutionality of challenged legislation on the
basis of a superficial review of an inadequate record.®® Also, in Commonwealth v. Henry's
Drywall Co., the court stated in dicta that the burden of proving a statute unconstitutional
may be aided by a “factual foundation established in the record by an evidentiary hearing
or otherwise."?? In addition, in Mobif Oif Corp. v. Attorney General, the dissent found that
the plaintiffs succeeded in establishing the constitutional invalidity of the challenged
statute because their arguments were premised on facts and relevant documents and not
on mere speculation 0

Thus, the Massachusetts Supreme Judicial Court appears to recognize that it must
examine the relationship between statutory classification and purpose in order to give
real meaning to state and federal equal protection guarantces. It also recognizes that it
must require the state to produce evidence supporting the probable beneficial effect of
a challenged statute, or conversely, allow plaintiffs to produce evidence refuting the
statute's supposed benefits.*' For these reasons, the Massachusetts courts should tollow
the courts of New Hampshire,*? Texas,® Ohio,*™ North Dakota,** and Idaho,?¢ and
use intermediate scrutiny to review the constitutionality of section GOH. Applying an
mtermechate level of review to section 60H, the Massachusetts courts must find the
statute unconstitutional because its classification benefits one group — health care pro-
viders — at the expense of another — medical malpractice victims — without substantially
furthering a legitimate state end as required under intermediate scrutiny analysis. 3%

Section 60H is designed to reduce medical malpractice insurance premiums, thereby
ensuring its affordability and the availability of quality health care in the Common-
wealth.%® The legislature enacted section 60H in response 1o a much publicized medical

C.J.. dissenting); Pinnick v. Cleary, 360 Mass. 1, 37-38, 271 N.E.2d 592, 614-15 (1971) (Tauro
C.J., concurring).

21 See Note, Constitutional Perspective, supra note 3, at 1300-01.

5 See fones, 97 Idaho at 871, 553 P.2d aL 411, cert, denied, 431 U.S. 914 (1977).

6 Pinnick v, Cleary, 360 Mass. 1, 271 N.E.2d 592 (1971).

¥7 {d, at 37, 271 N.E.2d a1 614 (Tauro, C.J., concurring).

8 [d. at 37, 271 N.E.2d at 614-15 (Taure, C.]., concurring).

% See Comimonwealth v. Henry's Drywall Co., 366 Mass. 539, 541 n.4, 320 N.E.2d 911, 913
n.4 (1974).

0 Mobil Qil Corp. v. Attorney General, 361 Mass. 401, 419-20, 280 N.E.2d 406, 419 (1972)
{(Hennessey, [., dissenting).

301 Sge Note, Constitutional Perspective, sufrra note 3, at 130102,

302 Sep Carson, 120 N.H. at 932, 434 A.2d at 8§25.

303 Sop Estrada, 694 S.W.2d a1 366.

M See Graley, 74 Ohio Op. at 320, 343 N.E.2d at 837,

308 Spe Arneson, 270 N.W.2d a 135,

W6 See Jones, 97 Idaho at 871, 555 P.2d at 411, cert. denied, 431 U.8. 914 (1977).

307 See supra notes 157-63 and accompanying text.

308 See supra notes 121-24 and accompanying text,
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malpractice insurance crisis purportedly afflicting the state.?® As the North Dakota
Supreme Court found in Arneson,?'° however, the legislation’s rationale may be ques-
tioned because the crisis itself is questionable.?*! In Massachusetts, the average premium
cost for a physician in 1985 was only 5.2 percent of his or her net income.?'? According
to a comparative study, this percentage was the third lowest among the ten states
studied *® These figures do not represent a malpractice insurance crisis of sufficient
magnitude to restrict a malpractice plaintiff’s common law rights in order to beneft
physicians and insurance companies. As the Graley court noted, relieving insurance
companies and physicians of financial accountability for professional negligence because’
of perceived financial distress is absurd.3* Every profession or business undergoes dif-
hcult times, and it is not the place of govcmmém Lo manipulate the law in order to
provide financial relief to one class, the medical, white depriving another, malpractice
plaintiffs, of equal protection guarantees.®'> Thus, the legitimacy of the legislative end
may be suspect, considering the questionable validity of the crisis and the fact that the
impetus behind the statutory cap was the Massachusetts Medical Society.?s

Assuming that the situation in Massachusetts can be termed a crisis, intermediate
scrutiny analysis dictates that section 60H is unconstitutional because the means chosen
by the legislature — a $500,000 cap on noneconomic damages — does not substantially
relate to the purported legislative goal of reducing medical malpractice insurance pre-
miums. As the Carson court found, statutory caps do not substantially relate to the
legislative end because the total amount paid out by insurers in noneconomic damages
contributes insignificantly to insurance premium costs.*? Only one-quarter of each pre-
mium dollar goes to compensating the tort victim for both economic and noneconomic
damages, while the rest goes to insurer investments, overhead, litigation expenses and
retained earnings.?'®

Notwithstanding the most severely injured medical malpractice victims, few individ-
uals sutfer noneconomic damages in excess of the statutory limit of $500,000. In 1984,
the average medical malpractice jury award in Massachusetts for hoth economic and
noneconomic damages was $236,848.3'9 This figure is half the Massachusetts statutory
cap, which only limits noneconomic damages. In addition, given the fact that studies
have shown and at least one court has determined®® that limits on noneconomic damage
awards have little significant impact on medical malpractice insurance premiums,*' the

309 See supra note 6.

M0 See Arneson, 270 N.W.2d at 136 (court found no evidence of malpractice crisis in North
Dakota).

31 See supra notes 114-18 and accompanying text.

412 See supra note 116 and accompanying text.

313 See supra note 117 and accompanying text.

M3 Graley, 74 Ohio Op. at 320, 343 N.E.2d at 837.

315 ]d.

6 See supra note 119 and accompanying text.

M7 See Carson, 120 N.H. at 931, 434 A.2d at 836.

18 See Note, Equal Protection Challenge, supra note 221, at 940-41,

12 See 1985 Mass. ANNvaL REPORT, supra note 88, at 13,

% See Detar Hosp. v. Estrada, 694 §.W.2d 359, 365-66 (Tex. Ct. App.) {(court noted that costs
of medical care and malpractice premiums continued to increase despite enacument of statutory
cap on damages).

31 See supra notes 13542 and accompanying text.
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Massachusetts statutory cap does not further the goal of reducing premiums.®2 Thus,
the means employed by the Massachusetts legislature to solve the malpractice insurance
crisis violates equal protection under the intermediate scrutiny test because the provision
does not substantially relate to or further the legislative ends. As the Carson court noted,
the reasonableness of the statute depends on balancing the public benefits against de-
priving the medical victim's vight to full compensation.®®** When the benefits accruing
from a statutory provision such us section 60H cannot be proven, the victim's rights
should not be circumscribed on mere speculation of the provision's effectiveness.

Section 60H can be distinguished from the Massachusetts Worker's Compensation
Act, which restricts a plaintiff's common law right to sue in tort for the negligent infliction
of injury and limits the total amount an injured employee may recover® Under this
scheme, the injured worker receives a speedy and guaranteed recovery for her injury in
return for the loss of her common law tort remedy. Thus, the statutory benelits are
provided in exchange for the employee’s abridged common law benefits, thereby pro-
viding Lthe employee with a sufficient quid pro quo,3® As the Carson court noted, however,
a statutory damage cap such as section 60H does not provide medical malpractice victims
a quid pro quo because there is no guarantee of recovery to the victim in exchange for
the restriction on his common law rights.® Thus, section 60H is distinguishable from
the statutory limits of the Worker’s Compensation Act.

Section 60H is unconstitutional under intermediate scrutiny because it discriminates
between similarly situated tort victims without demonstrating a substantial relationship
between the statutory classification and legislative ends. Upholding such a statute denies
a medical malpractice plaintifT full recovery merely because he is a patient, while the
defendant is relicved of full liability merely because she is a health care provider.?? If
the same plaintiff had been injured by the physician’s negligent actions outside the scope
of her professional capacity, that plaintiff would be entitled to recover full noneconomic
damages, but because he is a patient injured by the physician’s medical negligence, he
is denied full recovery of those damages,*® This distinction is unfair and unreasenable
because the means which produce this result do not substandally further the ends of
ensuring the affordability of insurance and quality health care.*® Because of this tlenuous
relationship, section 60H violates equal protection guarantees and is therefore uncon-
stitutional under both the Massachusetts and federal constitutions.

CONCLUSION

Massachusetts” attempt to sclve the perceived medical malpractice crisis by enacting
section 60H of chapter 231 of the General Laws is likely to be challenged in the courts
on equal protection grounds, as have similar statutes in other states. Like those statutes,
section 60H discriminates between classes of tort victims and classes of tortfeasors. Such

%27 See supra note 100 and accompanying text.

33 Carson, 120 N.H. at 933, 434 A.2d at §30.

%24 Mass, GEN. Laws ANN. ch 152, § 26 (1977).

%% See supra notes 225-32 and accompanying text.

36 Carson, 120 N H. at 943, 454 A.2d at 837-38.

37 Comment, Limitation on Recovery, supra note 13, at 1348.
328 [d.

29 See supra noles 317-23 and accompanying text.



688 BOSTON COLLEGE LAW REVIEW {Vol. 29:659

statutory discrimination is constitutional provided the legislation satishies equal protection
guarantees.

In assessing the constitutionality of section 60H against these guarantees, Massachu-
seuts courts should apply intermediate scrutiny which mandates that the legislative means
chosen substantially further or relate to legitimate legislative goals. The legitimacy of the
statute’s goals, alleviating the medical malpractice crisis through insurance premium
reductions, is suspect because the characterization of the situation as a crisis is question-
able. Also, statutory limits on medical malpractice awards have not resulted in demonstr-
able insurance premium reductions. Thus, under intermediate scrutiny section 60H
violates equal proiection guarantees because the means chosen by the legislature do not
substantially further or relate 10 the legislative goal. Therefore, Massachusetts courts
should find section 60H unconstitutional.

Kevin W, CLancy



