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On the evening of September 26, 2012, the Clough Center for the
Study of Constitutional Democracy hosted a panel discussion on Global

Environmental Constitutionalism.! My introductory remarks discussed
the sense of wariness regarding global environmental governance and
constitutionalism from those within the field of environmental sociol-
ogy. Three panelists more fully explored the global response to climate
change from legal, sociological, scientific, and political perspectives.
Douglas Kysar, Deputy Dean and Joseph M. Field ’55 Professor of Law
at Yale Law School, focused on unequal distribution of political power
among nation-states and challenged our current assumptions regarding
political decision-making models.?2 David Wirth, Professor of Law and
Director of International Programs at Boston College Law School, sur-
veyed new technologies for addressing global climate change and made
recommendations for structural adaptations in international govern-

ance.? Sheila Jasanoff, Pforzheimer Professor of Science and Technol-
ogy Studies at the Harvard Kennedy School, challenged us to look out-
side the limitations of standard legal tools and embrace the expertise of
other disciplines—such as science—to create a more robust dialogue
on global environmental constitutionalism.*

Many scholars studying global environmental affairs have found
recent efforts to achieve a more robust legal framework with which to
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protect global environmental conditions and resources to be rather
disappointing. Given the state of the current political milieu, many
scholars in the social and political sciences are understandably skeptical
of the possibilities of achieving real, meaningful global environmental
governance.® The reasons for this skepticism constantly affront us via
the “scientific debates” over the reality of climate change so poorly por-

trayed in the U.S. media.® These debates legitimize the “do-nothing”
political attitude of some U.S. politicians.” More grievous is the appar-
ent lack of leadership among global powers at the international level of
climate deliberations.8 As it had at the start of the 2009 U.N. climate
change conference in Copenhagen, however, hope is rising again with

President Obama’s second inaugural speech.?
In a recent article, environmental sociologists David Sonnenfeld
and Arthur PJ. Mol lament that we have become disenchanted by the

numerous recent failures of global environmental governance.!® The
authors argue this disenchantment stems from growing distrust of the
very actors that inform decision-makers in the global arena, including
scientists and environmental non-governmental organizations.!! “These
disenchantments [also] involve ... financial markets; the ‘mainstream
media’ of newspapers, television, radio and even the Internet.”!?
Clearly, the image and efficacy of global environmental governance
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must be improved, environmental constitutionalism strengthened and
redesigned, and inter-linkages between the environment, culture, and
market rediscovered.

Environmental lawyers are concerned as well. As South African law
professor Louis Kotze recently discussed, global governing efforts to
protect the environment have not been all that successful:

It is generally accepted that the [global environmental] re-
gime is ineffective because anthropogenic stresses have not
been reduced, environmental quality is continuously deterio-
rating, and states remain hesitant to subject themselves to
binding environmental obligations.!3

Nation-states have primarily failed to work together in global agree-
ments or institutions to achieve meaningful environmental improve-
ments, let alone to reverse some of the most serious environmental

harms, such as carbon emissions.14 Sonnenfeld and Mol insist, however,
that “there are few alternatives to these institutions, and thus the only

way forward s to reform them.”'>

In many ways, improving global governance and creating meaning-
ful and legally-binding global environmental constitutionalism is a para-
digm more popular in past efforts. For instance, surrounding the opti-
mism of the 1992 Rio Earth Summit, many proposals emerged that at
least in part sought to strengthen environmental constitutionalism at

the global scale.!® After the fall of the Berlin Wall, some scholars called
for “planetary democracy” and a global consensus to find just ways to

resolve environmental issues.!” At the same time, others argued that
global environmental problems required a global environmental institu-
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tion to which nations would limit their sovereignty.!® Yet, such aspira-
tions fit nicely with current proposals—such as Professor Kysar’s in this
book—for global reformation.

BROADER OBJECTIVES, MEANINGFUL INNOVATIONS, AND COUNTER-
EcoNnoMic RESPONSES

The positions taken by the scholars during the panel on Septem-
ber 26, 2012 and in this special volume provide some important in-
sights into what might be necessary to succeed in such a global refor-
mation process today. In this age of heightened doubt and skepticism,
it will take many people operating from diverse perspectives to discover
better ways toward global sustainability and hold major actors account-
able for any lack of progress.1?

Professor Kysar deals head-on with the flawed economic models
that currently guide political reaction to global environmental prob-

lems.2° He asserts that these models suppress global environmental ne-
gotiations by focusing on shortsighted cost-benefit analyses instead of
taking a more cumulative approach to understanding climate change
impacts.?! Kysar presses nations to embrace the planetary democracy
concept and the precautionary principle.?> These concepts would help
to avoid a return to the 1970s when unfettered economic growth, blan-
ket acceptance of industrial-led growth, and the increasing use of hu-
man-made chemicals dominated policy decisions.? Global environ-
mental constitutionalism requires that we “climb the right mountain.”
Global powers must take a leadership role, and decision-makers must
broaden their concerns to those that extend beyond the bottom line.?*
Professor Wirth explores the technology-based solutions that are
on the table today, but he also illustrates that the most promising of

which are those deemed to make the most economic sense.2> Carbon

18 Geoftrey Palmer, New Ways to Make International Environmental Law, 86 Am. ]. INT'L L.
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% Wirth, supra note 3, at 415-20.
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taxation and international trading schemes are the most popular
mechanisms for reducing carbon emissions, but they have not been
very successful because it has proven very difficult to tax carbon

enough to incentivize lower emissions.?6 The primacy of these eco-
nomic solutions reflects a move away from a precautionary approach to
environmental protections more prevalent in the 1960s and 1970s to-
ward a profitled approach in which environmental solutions must un-

equivocally make economic sense.?” Professor Wirth explores many in-
novative approaches to reducing carbon emissions that are currently in
development, but he warns that they require guidance in implementa-

tion if they are to benefit the masses.?® It could be argued that some of
these solutions should be pushed forward, despite their current lack of
economic viability, but that will not be possible without a constitutional
framework that places emphasis on future sustainability over market
demands.

Professor Jasanoff eloquently explores why a stronger constitu-
tional framework such as those deemed necessary by Professors Kysar
and Wirth (and implied here) will be difficult to achieve without “out

of the box” thinking.? Perhaps ironically, the possibilities for thinking
beyond the confines of established notions of global environmental
constitutionalism grow with every new disaster. Jasanoff describes the
global response to these disasters—which are themselves oftentimes the
consequence of human impacts on the global environment—as operat-
ing via “counter-economic principles.”® This is a deeply important way
of viewing these responses, as they open up the possibilities of how we
may situate these actions in the broader political and economic con-
texts. So-called “natural” disasters are very expensive, in terms of infra-

structure destroyed, lives lost, and finances put on hold.3! The counter-
economic responses to them—aid, time, effort, lifestyles changed due
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2008, at A27.
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to a kind of global reflexivity, and emotional links—are also significant,
but the international community considers these costs secondary to the

benefits of helping victims of these tragedies.?? Achieving a more pro-
ductive environmental constitutionalism requires that global institu-
tions continue to incorporate the voices of those most affected by the

large-scale changes occurring around the globe.?® The rural poor and
island nations, for example, have deep understandings of climate
change, although their knowledge is likely not considered adequately

on the global stage.3* Although not easily monetized, the democratiza-

tion of expertise and experience is a necessary step toward a solution. 3
Whether global environmental constitutionalism might regain its
status as a legitimate, influential paradigm depends on the creativity of
those working on the problem. The call for global environmental con-
stitutionalism is a breath of fresh air for those skeptical of the possibili-
ties of achieving a meaningful global agreement on climate change. In
order for it to find legitimacy on the world stage, the main actors will
need to use a new set of political and economic tools that more accu-
rately reflect the global nature of environmental change. We need a
wider range of options. We need a new paradigm. Discussions like the
one among these expert panelists are the first step toward its creation.

%2 Jasanoff, supra note 4, at 444.
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